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PREFACE. 



The Forms of Conditions of Sale con- 
tained in this Work have been prepared 
with great care and labour, and it is be- 
lieved they may safely be relied on. 
They are intended principally for the 
use of country solicitors, auctioneers and 
others concerned as intending vendors or 
purchasers of real property; but it is 
hoped they will be found useful to the 
legal profession and the public generally. 

The Author has added two new Statutes 
—37 & 38 Vict. c. 78 (The Vendor and 
Purchaser Act, 1874), and 37 & 38 Vict. 
c. 57 (The Real Property Limitation Act, 
1874), — with Notes, with the view of ren- 
dering the book more serviceable. 

11, Old Sqtxabe, Lincoln's Inn, 
July, 1879. 
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i. 

INTRODUCTION. 

Land is the property in this kingdom most 
generally sought after, and as a rule com- 
mands a higher price than the money re- 
turn it makes would warrant ; it is obvious 
therefore that the power to alienate it must 
often be one of the most vital importance. 
But although the owner of land has long 
possessed power to dispose of his interest 
in it, nevertheless the difficulty of proving 
the title, of showing the estate to be free 
from any charges or incumbrances, and of 
satisfying the almost endless requisitions 
a purchaser is entitled to make, and which 
an unwilling or captious purchaser is sure 

C. B 



2 INTRODUCTION. 

• 

to insist on, would in many instances ren- 
der its exercise practically impossible un- 
less protected by Conditions of Sale. It 
must not be forgotten, however, that the 
effect of conditions of sale is to take away 
from a purchaser rights to which he is 
otherwise entitled, perhaps merely a right 
to some additional evidence, but perhaps 
depriving him of material parts of the 
title, or of the estate itself; and the con- 
sequence of unnecessary conditions may 
be, the silencing of intending bidders, and 
the sale of the property at an undervalue. 
The conveyancer in preparing conditions 
of sale has to consider what the vendor's 
estate in the property is, and what evi- 
dence there is forthcoming to prove such 
estate ; then, as a prudent traveller prepar- 
ing for a long journey carefully provides 
everything that may be necessary, whilst 
rigorously excluding any superfluity, so 
the draughtsman, while providing for any 
objections, or requisitions which the ven- 
dor is unable, or unwilling, on qpcount of 
expense or otherwise, to remove or comply 
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with, carefully avoids those strict sweeping 
clauses which very probably would deprive 
a purchaser of rights which no one ob- 
jects to his having. 

The effect of the acts 37 & 38 Vict. c. 
57 and c. 78, is to render it unnecessary to 
provide for many things which formerly 
it was imperative to guard against. The 
forms herewith given are prepared with 
especial reference to these acts ; at the 
same time precedents require using with 
more judgment and discrimination in 
drawing conditions of sale, than in the 
preparation of any other draught. 

Conditions of sale so called are naturally 
divided into two parts: the Particulars, 
which are the description of the property 
sold; and the Stipulations, which declare 
how the sale shall be conducted, and what 
title to the property can and is intended 

to be given (a). 

- 

(a) Torrance v. Bolton, L. E., 14 Eq. 124; L. E., 8 Ch. 
118. 
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PARTICULARS OF SALE. 

From the particulars the purchaser learns 
what is offered for sale; very probably 
he has no other means of ascertaining 
accurately what he is about to bid for, 
and as the law presumes that the vendor 
knows what he is selling (a), if there is 
any doubt as to their meaning, the Court 
will adopt the most favourable view for 
the purchaser. Thus where an undivided 
moiety of a property was sold by auc- 
tion, the rental of which was described 
as being 16/. per annum, which was the 
rental of the whole property, the purchaser 
asserting that he thought that the 16/. was 
the amount due to the moiety, although 
he might have discovered his mistake from 
the rest of the particulars, the Court re- 

(a) Brandling v. Plumer, 2 Drew. 430 ; Strangways v. 
Bishop, 29 L. T. 120. 
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fused to grant specific performance (b). 
The particulars are generally prepared by 
the auctioneer, who, as a rule, can de- 
scribe in detail the various desirable fea- 
tures and advantages better than the ven- 
dor's solicitor or counsel. It is natural 
for the vendor to give as favourable de- 
scription as possible of the property he 
wishes to sell, but he must be fair and 
accurate; for though the English law 
adopts the maxim, " simplex commejidatio 
non obligat," any material misrepresenta- 
tion or concealment will enable a pur- 
chaser to avoid the sale. It is very difficult 
to distinguish between mere commendatory 
statements and actual misrepresentation. 
The rule appears to be this: — " Mere ex- 
pressions of opinion will not avoid a sale, 
but misstatements of facts will." Thus 
where a house was described as "sub- 
stantial and convenient," and as " having 
five bedrooms," when, in fact, the walls in 



(b) Swaialand v. Dearsley, 29 Beav. 430 ; and see Beioly 
V. Carter, L. E., 4 Ch. 230 ; Greaves v. Wilson, 25 Beay. 
290; 4 Jur.,N. S. 271; Turpin v. Chambers, 29 Beav. 104. 
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many places were only half a brick thick, 
and two of the so-called bedrooms mere 
closets without fireplaces, and without ex- 
ternal doors into the lobby, the purchaser 
was held to his contract (d) ; so also 
where a piece of land imperfectly watered 
was described as " uncommonly rich water 
meadow land"(e); though this decision 
might not now be followed (/): and any 
untrue declaration as to the value have no 
effect, as the value of a thing is a matter 
of opinion (g). For instance, where lease- 
holds were described as renewable on pay- 
ment of a small fine, and almost equal to 
freehold, though in fact the fine was very 
considerable (h) } and a statement that a 
house is fit for a respectable family, is not 
to be regarded (»). On the other hand, 
where property was stated to be within a 
mile of a borough town, when it was be- 

{d) Johnson v. Smart, 2 Giff, 151. 
(c) Scott v. Hanson, 1 Sim. 13. 
(/) Dart, V. & P. 100 (5th ed.). 
(g) Sugd. V. & P. 2 (14th ed.). 
(h) Brown v. Fenton, 14 Ves. 144. 
(i) Majennis y. Fallon, 2 Mol. 561 ; see also White v. 
Cuddon, 5 De Gex, Mac. & G. 107. 
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tween three and four miles distant (k), 
the purchaser was allowed to rescind ; so 
where there was a considerable deficiency 
in the acreage (I) ; and where the vendor 
untruly stated that the house was not 
damp(w), specific performance was re- 
fused (»). Where a vendor sold copyhold 
land as freehold, believing it to be so, 
although the contract was completed, the 
sale was set aside, it being held that, as- 
suming he had made the representation 
bond fide j he had committed a legal 
fraud (0); but in the absence of fraud, 
moral or legal, a purchaser cannot obtain 
compensation, after the conveyance, for a 
misrepresentation, even though such mis- 
representation related to the subject matter 
of the conveyance, and not merely to the 
title (p). When it appears that the pur- 

(k) Duke of Norfolk v. Worthy, 1 Ca. 337. 

(I) Aberaman Ironworks y. Wickens, L. R., 4 Ch. 101. 

(m) Strangways y. Bishop, 29 L. T. 120. 

(n) And see Higgins v. Samuel, 2 J. & H. 460 ; ZHmmock 
y. HaMett, L. R., 2 Ch. 21 ; Denny y. Hancock, L. R., 6 Ch. 1. 

(0) Hart v. Swaim, 7 Ch. D. 42 ; Jones v. Clifford, 3 
Ch. D. 779. 

(p) Mauson v. Thacker, 7 Ch. D. 620. 
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chaser does not altogether rely on the 
statements made to him, but makes a par- 
tial inspection for himself, specific per- 
formance will be decreed (q), and the 
purchaser must be actually deceived by 
the misrepresentations in order to obtain 
relief (r). Where there is no active mis- 
representation, but the purchaser com- 
plains he was unaware of a defect in the 
property, and that his attention was not 
called to it, the case is somewhat different. 
According to ancient law, a vendor is 
bound to point out to a purchaser the 
defects in the property sold; this rule, 
however, is not accepted by the law of 
England in its utmost width. Defects are 
there divided into two classes — patent de- 
fects, and latent defects. Patent defects 
axe such as would be discovered by any 
one using ordinary vigilance and care, 
such as a footpath running across a mea- 



(q) Haywood y. Cope, 25 Beay. 14; Jennings y. 
Broughton, 5 De Gex, M. & G. 126 ; Clarke y. Mackintosh, 
4 Gift. 134. 

(r) Colby y. Gadsden, 34 Beay. 416; Farebrother v* 
Gibson, 1 De Gex & J. 602. 
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dow (s), or where buildings are in a ruin- 
ous state (t); in which cases it was held 
that the vendor was not bound to call the 
purchaser's attention to the facts, the rule 
of " caveat emptor " applying. The ven- 
dor, however, must not seek to draw away 
a purchaser's attention from a patent de- 
fect, nor try and conceal it (u). 

Where the defect is latent, that is to 
say, where the purchaser could not dis- 
cover it for himself by ordinary care, the 
vendor is bound to point it out, otherwise 
the purchaser may refuse to complete the 
purchase (v) ; but the vendor is not bound 
to say what offers he has had from other 
people, nor that the property had been 
recently valued at a very much smaller 
sum than the amount of the intended 
purchase-money (x). 

When reference is made to a plan which 
is incorrect, and the purchaser is thereby 

(s) Bowles v. Round, 5 Ves. 508. 

(t) Keats v. Earl of Cadogan, 10 0. B. 591. 

(u) Shirley v. Stratton, I B. 0. 0. 440 ; 4 Taunt. 785 ; 
Haywood v. Cope, 25 Bear. 140. 

(v) Hellish v. Motteux, Peake, 115; Tildesley v. Clark- 
son, 30 Beay. 419 ; Schnieder y. Heath, 3 Cam. 506. 

(») Abbott y. Sworder, 4 De G-ex & Sm. 448. 
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misled, he may refuse to complete (y) ; 
but the fact of various roads being marked 
out on a plan does not bind the vendor to 
make them, though it might be a ground 
for refusing specific performance against a 
purchaser (z) ; at the same time a plan is 
merely a quasi view of the property, and 
therefore does not make any agreement 
that easements represented thereon, such 
as drains or watercourses, should belong to 
the purchaser (a). 

Unless restricted by the context, an 
agreement to sell land is a contract to sell 
the fee simple free from incumbrances ; and 
though if it were shown that the purchaser 
was not in any way deceived, an action 
for specific performance might be main- 
tained, it is not sufficient to show that the 
purchaser might easily have discovered 
a material misrepresentation (b). Where 
there are not proper powers of distress and 

(y) Baskcomb v. Beckvrith, L. R., 8 Eq. 100; Pope v. 
Garland, 4 Yo. & Col. 403. 
(z) Myers v. Watson, 1 Sm., N. S. 523. 

(a) Fewster v. Turner, 6 Jur. 144 ; Randall y. Hall, 4 
De Gex & Sm. 343. 

(b) Coxy. Middleton, 2 Drew. 209; Stanton v. Tatter sail, 
1 Sm. & Gv 529. 
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entry in case of non-payment of ground- 
rent agreed to be sold, the contract may be 
avoided (c), the rule being that property 
offered for sale is presumed to be accom- 
panied by the legal rights and advantages 
usually incidental to it. If there are any 
easements, such as a right of common, or 
of shooting, or indeed any liability which 
cannot at once be satisfied, they ought to 
be mentioned, for otherwise the purchaser 
will nearly always have a right to com- 
pensation, and often, if he desires it, may 
repudiate the contract. But mere general 
expressions will not enable a purchaser to 
contravene well-known rules and customs. 
A statement that the fines on a certain 
manor were arbitrary, was held no mis- 
representation, though it was shown that 
those on the admission of a widow to free- 
bench were certain, inasmuch as they 
always are (d). An agreement to sell land 
to a railway or a waterworks company, 



(c) Langford v. Sdmes, 3 K. & J. 220. 
\d) White v. Cuddon, 8 01. & F. 766; Edwardt-Woody. 
Majoribanks, 1 Giff. 384 ; 7 H. L. Ca. 806. 
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does not usually include the minerals (e). 
Particular reference need not be made to 
well-known local customs. 

Upon a sale of leaseholds, or of land out 
on lease, notice of the lease has been held to 
be notice of its contents (/) ; this doctrine 
has been carried too far, and there is now 
a contrary tendency (g). In a recent case 
upon an agreement to grant an underlease, 
it was decided that the grantee has con- 
structive notice of the provisions of the 
original lease only when he has had a 
fair opportunity of ascertaining what they 
were {h). But no person having notice of 
a lease should buy without having read it. 
If there is other property comprised in the 
lease, or the interest is really an under- 
lease, or where there is a covenant to 
deliver up the premises in good repair at 
the end of the term, and some of the build- 



(e) 8 Vict. c. 20, s. 77 ; 10 Vict. c. 17, s. 18. 

(/) Hall v. Smith, 14 Ves. 426. 

(g) Darlington v. Hamilton, 1 Kay, 550. 

(h) Hyde v. Warden, 3 Ex. D. 72, and Smith v. Capron, 
7 Ha. 185, was decided on the same principle, where the 
lease itself was assigned. 
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ings have been pulled down, these facts 
must be mentioned (t), and in the case of 
CahalUro v. Henty{lt\ it was held a purchaser 
was not bound to ascertain from a tenant 
the terms of his tenancy. It is no excuse 
for a misrepresentation in the particulars 
that the auctioneer read out the lease at 
the time of the sale. 

(t) Dart, V. & P. 109 (4th ed.). 
\k) L. E., 9 Ch. 447. 
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III. 

CONDITIONS OF SALE. 

It has already been remarked that the 
particulars of sale are usually drawn by 
the auctioneer, and he will sometimes pre- 
pare the conditions, though this is seldom 
advisable ; serious consequences often aris- 
ing, both to the auctioneer and his princi- 
pal, through the former mistaking the 
nature of the property sold, or the title to 
be given therewith. 

Conditions of sale must be so expressed 
as to be clear and intelligible to a man 
of ordinary understanding ; they must tell 
him what he is not to require, and what 
he on his part is expected to do (a). The 
conditions will be construed most strictly 
against the vendor (b). If there be any 
ambiguity the purchaser may generally 

(a) Smith v. Watts, 4 Drew. 338 ; 28 L. J., Ch. 220. 

(b) Greaves v. Wilton, 25 Beav. 290 ; 27 L. J., Oh. 546. 
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construe it in the manner most advanta- 
geous to himself (c), or he may refuse on 
the ground of such ambiguity to complete 
his contract (d ). Where conditions of sale 
are not drawn bond fide, but are intended 
to cover difficulties arising from facts un- 
communicated, they will not preclude a 
purchaser from taking objection (e). 

An agreement to sell an estate implies 
an agreement to give a good title to it. If 
there is any defect in the title, the pur- 
chaser cannot be supposed to discover it 
before signing the contract ; and it is the 
duty of the vendor, if he wishes to bind 
the purchaser, to call his attention to it. 

The suppression, with intent to defraud, 
of any deed or instrument material to the 
title, in order to induce a purchaser to 
accept a title, is now, by 22 & 23 Vict, c* 
35, s. 24, a misdemeanor, and punishable 
by two years' imprisonment with hard 
labour. 



(c) Rhodes v. Ibboison, 4 De Gex, M. & G. 787. 

(d) Swaisland v. Dearsley, 29 Beav. 430. 

(e) Per M. E., Cruse v. Nowell, 2 Jur., N. S. 536. 
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Distinct Solicitors. — The same solicitor 
ought not to be employed on both sides (/), 
because notice to an agent is notice to his 
principal, and the purchaser would be held 
to have notice of any incumbrances, or any 
equities, and of any fraud, known to the soli- 
citor of the vendor acting for both parties. 

Auctioneers. — A vendor is bound by the 
acts of his auctioneer (g). An auctioneer 
employed to sell cannot delegate his au- 
thority, unless he has special power to do 
so given him (A); and he cannot, unless 
specially authorized, receive the purchase- 
money, but only the deposit (t ). A princi- 
pal may at any time before it is executed 
revoke the authority given to the auc- 
tioneer^). If there is any loss through 
the auctioneer omitting to insert proper 
conditions of sale, or through his not pro- 
perly describing the property, he will be 
liable to his principal (I). 

(/) Sugd. V. & P. 6 (14th ed.). 

(g) Bardell v. Spinks, 2 Oar. & Kir. 646. 

(h) Coles v. TrecothicJc, 9 Ves. 250. 

(0 Sykes v. Giles, 5 M. & W. 645. 

(k) Manser v. Back, 5 Ha. 443. 

(Z) Parker v. Farebrother, 1 Com. L. E. 323. 
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The auctioneer must bear in mind that 
parol evidence is inadmissible on behalf of 
a plaintiff, whether vendor or purchaser, 
seeking to enforce a contract. Even the 
declaration of the auctioneer made at the 
sale, explaining an ambiguity in one of 
the conditions, was not received as evi- 
dence^); nor where the vendor was 
plaintiff, was parol evidence admitted, al- 
though the defendant had signed an agree- 
ment to be bound by the declarations 
made at the time of the sale (w). Where 
property was put up for auction, and in 
the particulars which were advertised was 
described as an immediate absolute re- 
version of a freehold estate, though the 
conditions of sale, which were read in the 
auction-room at the time of the sale, stated 
that the property was sold subject to three 
mortgages, yet the purchaser asserting 
that he did not understand he was buying 
an equity of redemption, the particulars 
were held to be misleading, and the sale 

(m) Jenkimon v. Pepys, 6 Ves. 330. 
(n) Higginaon v. Clowes, 15 Ves. 516. 

C. C 



18 CONDITIONS OF SALE, 

set aside (o). Where, however, it can be 
proved that the purchaser thoroughly un- 
derstood what had been said, the case is 
different ; thus where premises were stated 
in the particulars to be " in the occupation 
of " a company under a lease, and the pur- 
chaser asked the vendor's solicitor what 
names the lease had been granted in, and 
was told the names of two gentlemen, 
trustees for the company, the purchaser 
afterwards refusing to complete, upon the 
ground that by the particulars the lease 
appeared to have been granted to the 
company, and not merely to trustees for 
the company, the Court ruled he must be 
held to his bargain (p). Parol evidence 
may be used as a defence to an action for 
specific performance according to a written 
agreement, either by vendor or purchaser. 
When it is necessary to alter the" printed 
particulars or conditions of such sale, the 
alteration ought to be made in writing and 
read aloud by the auctioneer before the 



(o) Torrance v. Bolton, L. E., 8 Ch. 118. 
(p) Farebrother v. OiUon, 1 De Gex & J. 602. 
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sale, and a copy of the particulars and 
conditions so altered signed by the parties 
to be bound thereby (o) ; where this is 
done, the agreement will be enforced, al- 
though it does not appear that the de- 
fendant was aware of the alteration ( p). 

. Sales by Trustees. — In the generality of 
wills and settlements there is either a 
power of sale, or a trust for sale* In the 
first instance, where the trustees are di- 
rected to reinvest the money arising from 
the sale in real or certain specified securi- 
ties, such power should be exercised only 
if it appears that it will be for the benefit 
of the trust estate, and not capriciously, or 
merely to give some collateral advantage 
to one or more of the cestui que trusts ( q). 
An absolute trust for sale creates a con- 
version of the property, and the trustee is 
bound to sell, unless, indeed, the object of 
the trust is otherwise satisfied (r). A tes- 

(o) Fife v. Clayton, 13 Ves. 546. 
(p) Manser v. Back, 6 Ha. 443. 

(q) Bobinson v. Briggs, 1 Sm. & Gk 188 ; Mortloch v. 
Butter, 10 Ves. 291. 

(r) LanUherg y. Collier, 2 K & J, 709* 

c 2 
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tator gave real and personal estate to trus- 
tees upon trust at the decease of his wife 
" at the sole discretion of my trustees to 
sell " the same and to divide the proceeds 
equally among his children, and until such 
sale, the income was to be divided in the 
same manner. It was held that the dis- 
cretion given to the trustees did not apply 
to the sale itself, but only as to the time 
or manner of effecting it (s). A direction 
to a trustee to sell "with all convenient 
speed," or some similar expression, does 
not compel the trustee to sell at once ; but 
where the testator directs that a sale shall 
not take place until a certain time, or 
event, shall have elapsed, or happened, it 
cannot take place before: thus, where a 
sale was directed on the death of A. the 
Court held it had no jurisdiction to order 
it to take place before the death of A. how- 
ever beneficial it might be for all parties (t). 
When trustees are only to exercise the 
power of sale given to them at the request 



(«) Minors v. Battison, 1 App. Gas. 428. 
(t) Johnstone v. Barker, 8 Beav. 233. 
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or with the consent of the tenant for life, 
they must strictly comply with this direc- 
tion. Thus where power was given to a 
trustee to lease land at the request in 
writing of E., and the trustee and E. 
agreed by parol to grant a lease to the 
plaintiff, which lease was duly executed 
by the trustee and E., but E. afterwards 
refused to assent to it : — Held there was no 
request in writing by E. and that the plain- 
tiff could not enforce the agreement (u). 

Where portions are directed to be raised 
for younger children, the entire amount 
cannot be raised until all the children are 
twenty-one (#), though slight evidence of 
a contrary intention will be permitted to 
prevail. Where under a settlement some 
portions had become payable the Court 
ordered the whole sum charged to be 
raised at once, though some of the chil- 
dren had not acquired vested interests, 
there being a clause in the settlement that 
no mortgage should be made until some 

(w) Phillips v. Edwards, 33 Beav. 440. 
(x) Wynter v. Bold, 1 Sm. & S. 507. 
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one of the portions should become pay- 
able ( y). 

The remarks at an earlier portion of this 
work, as to the general principles on 
which conditions of sale should be drawn, 
apply with increased force to sales by 
trustees ; they are bound to use such con- 
ditions as are necessary to protect the title, 
but they will be personally liable for any 
loss caused by the use of unreasonable 
stipulations {z\ 

By a deed dated 1858 lands were con- 
veyed to trustees upon the usual trusts for 
sale. The trustees were unable to find a 
deed of 1819, through which the conveying 
parties to the deed of 1858 derived their 
title; and put up the lands for sale by 
auction under a condition that the title 
should commence with the deed of 1858, 
and that no earlier title should be called 
for except at the purchaser's expense. 
The lands were sold at the auction, the 
object of the condition being explained in 



(y) Gillibrandv. Oooldy 5 Sim. 149, 
(z) Lewin on Trusts, 322, 5th ed. 
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the auction-room. This condition was 
held to be calculated to depreciate the 
property at the auction, and was inserted 
without any reasonable ground, and the 
Court granted an injunction to restrain 
completion, at the suit of a cestui que 
trust (a). But a condition by trustees en- 
titling them to rescind a contract in case 
they should be unable or unwilling to 
answer any requisition, though deprecia- 
tory in a sense, is not so depreciatory as 
to be improper, being one that a prudent 
owner would introduce (#). 

(a) Dance v. Goldingham, L. R., 8 Ch. 902. 

(b) Falkner v. The Equitable Reversionary Society, 4 
Drew. 352 ; Hog v. S my t hies, 22 Beav. 510 ; 37 & 38 Vict, 
c. 78, s. 3. 



( 24 ) 
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No. 1. — Freeholds in One Lot. 

Conditions of Sale. 

1. The highest bidder shall be purchaser ; and 
if any dispute arise relative to any bidding, the 
auctioneer may determine the same, or put the 
lot up again at a previous undisputed bidding. 
No less advance than — /. shall be made, and no 
bidding shall be retracted (a). The vendor re- 
serves his right to bid by himself or agent (5). 

(a) It is usual to put in this clause, but it is doubtful 
whether it could be enforced. Sugd. V. & P. 14 (14th ed.) ; 
Dart, V. & P. 124 (5th ed.). 

(b) The practice in equity was to allow the vendor or 
his agent to bid in order to prevent the property going at 
an undervalue; not, however, to run up the biddings 
(Mortimer v. Bell, L. E., 1 Ch. 10 ; 35 L. J., Ch. 25) ; but 
at law the employment of a puffer always rendered the 
sale bad (Thornett v. Haines, 15 M. & W. 357 ; Green v. 
Baverstock, 14 C. B., N. S. 204). It is now enacted by 30 
& 31 Vict. c. 48, that wherever the employment of a 
puffer would render the sale bad at law, it shall also be 
bad in equity. By sect. 6 the right for the vendor to bid 
may be reserved ; but it must be expressly reserved in so 
many words, and not merely stated that there is a reserved 
price (Gilliaty. Gilliat, L. B., 9 Eq. 60). Should the sale 
be stated to be without reserve, the auctioneer personally 
contracts that such is the case ( Warlow v. Harrison, 1 E. 
& E. 295, 316; 29 L. J., Q. B. 14). 
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2. The purchaser shall, immediately after the 
sale, pay to the [auctioneer or vendor's solicitor'] (c) 
a deposit of [10/.] per cent, of his purchase- 
money {d) y and sign the subjoined agreement, 
and shall complete his purchase, and pay the 
remainder of his purchase-money at the offices of 

Messrs. , of , on the day of 

next, on which day he shall be let into posses- 
sion (e) y or into the receipt of the rents and profits 

(c) The auctioneer is a depository, and must not part 
"with the deposit until the sale be carried into effect ; but 
the solicitor of the vendor is an agent of, and bound to 
pay it over to, the vendor on demand (Edgell v. Day, 
L. E., 1 C. P. 80). Should the sale not be completed 
through the fault of the purchaser, the vendor is entitled 
to retain the deposit money (Ex parte Barrett; In re 
Parnell, L. E., 10 Ch. 512). 

(d) The deposit is part payment and not a mere pledge 
(Sugd. V. & P. 50 (14tn ed.) ). If the deposit be large, it is 
advisable to provide for its investment ; otherwise, should 
the sale go off, the purchaser is entitled to recover back 
the amount with interest, and not merely the securities in 
which it has been invested, and which may have depre- 
ciated. 

(e) Possession does not necessarily mean personal occu- 
pation (Lake v. Dean, 28 Beav. 607), though it does as a 
rule (Tilley v. Thomas, L. E., 3 Ch. 61). The condition 
here is framed to meet either case. Possession means, 
not merely actual possession, but possession with good 
title shewn ; and if there be any material objection to the 
title, and the purchaser declines to take possession, he 
will not be compelled to pay interest ( Welh v. Maxwell, 
32 Beav. 550 ; Sherwin v. ShaJcespear, 5 De Gex, M. & G. 
517). In the absence of any stipulation to the contrary, 
interest is calculated at the rate of four per cent. (Calcraft 
v. Roebuck, 1 Ves. jun. 221) from the day fixed for com- 
pletion (Lord Palmer ston v. Turner, 12 W. E. 676). 
Interest under the above condition will be payable, 
though the delay be for years, and the reason of it the 
state of the title (Greenwood v. Churchill, 8 Beav. 413 ; 
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of his purchase. And if from any cause whatever 
the purchase be not then completed, the purchaser 
thenceforth till completion shall pay interest on 
the remainder of his purchase-money at the rate 
of [5/.] per cent, per annum (/). 

3. The vendor will deliver to the purchaser or 
his solicitor an abstract of title, subject to these 
conditions (g) ; and all objections and requisitions 
in respect thereof, and of all matters appearing in 
the abstract, particulars and conditions (if any) 



William* v. Glenton, L. E., 1 Ch. 200). If the vendor 
remains in possession, the purchaser may be entitled to a 
fair occupation rent {Metropolitan Railway Company v. 
Defries, -2 Q. B. D. 189, 387). 

(/) Where there is a time fixed for completion the 
vendor is entitled to interest, and the purchaser to the 
rents and profits (Paine v. Mellor, 6 Ves. 349 ; Grove v. 
Bastard, IDe Gex, M. & G. 69), but not if the delay be 
occasioned by the vendor (EsdaiU v. Stephenson, 1 Sim. & 
Stu. 122) ; unless there is a clause framed as above, pro- 
viding that interest shall be paid "if from any cause 
whatever' ' the purchase be not completed at the time 
fixed (Greenwood v. Churchill, 8 Beav. 413; Lord Palmer- 
ston v. Turner, 33 Beav. 524; Bannerman v. Clarke, 3 
Drew. 632) ; but not if the delay arises from the wilful 
default of the vendor ( Williams v. Glenton, 34 Beav. 528 ; 
L. E., 1 Ch. App. 208). 

(g) An abstract means a perfect abstract, that is to say, 
a document which states the effect of the various instru- 
ments forming the vendor's title (Oakden v. Pike, 11 Jur., 
N. S. 666; Hobson v. Bell, 2 Beav. 17; UppertonY, Nichol- 
son, 6 Ch. 436). The vendor usually stipulates that he 
will furnish the abstract within a certain time ; but if he 
does so agree and makes default, he cannot insist on 
time being deemed of the essence of the contract (Southby 
v. Hutt, 2 M. & C. 211 ; Upperton v. Nicholson, L. E., 6 
Ch. 436 ; Hudson v. Temple, 3 L. T., N. S. 495, E.). 
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shall be delivered in writing at the said offices of 

Messrs. , at , within days exclusive 

from the delivery of such abstract, or be con- 
sidered waived, and in this respect time is to be 
deemed of the essence of the contract (A). If any 
objection or requisition be delivered as aforesaid, 
whether a matter of title or conveyance, which 
the vendor is unable or unwilling to remove or 
comply with, he shall be at liberty, notwithstand- 
ing any attempts to remove or comply with the 
same or any litigation, to rescind the contract and 
pay back the deposit, without any interest, com- 
pensation or costs (i). 

(h) Time must be expressly declared to be of the essence 
of the contract {Roberta v. Berry, 3 De Gex, M. & G. 
284; Tilky v. Thomas, L. E., 3 Ch. 67). Upon the sale 
of a reversion subject to conditions, whereby it was pro- 
vided that the purchaser should pay a deposit, and the 
purchase be completed on or before the 17th day of 
August then next. The purchaser paid a deposit of £30 
at the time of sale. The vendors were not able to com- 
plete on that day, and the purchaser brought an action 
to recover back his deposit, There being no express 
stipulation that time was to be deemed of the essence of 
the contract, and the vendors being able and willing to 
complete at the end of November, the purchaser was 
held not entitled to recover {Patrick v. Milner, 2 0. P. D. 
342). A condition framed as above will be enforced 
{Hudson v. Temple, 3 L. T., N. S. 495, E. ; Falkner, v. 
Equitable Reversionary Society, 4 Drew. 352). Fresh ob- 
jections, however, may be made after the appointed time 
is past to matters arising from the answers to requisitions 
made in due time {Blacklow v. Lawes, 2 Ha. 40 ; and see 
Warde v. Dickson, 5 Jur., N. S. 698) ; and it will not pre- 
clude the purchaser from objecting on the ground of mis- 
representation {Price v. Macaulay, 2 De Gex, M. & G. 
339 ; Dymock v. Hallett, L. E., 2 Ch. 21). 

{%) This clause enables the vendor to rescind the con- 
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* 

4. The title shall commence with an indenture, 

dated the day of , 18 — , and expressed 

to be made between and — — (k) . If there be 

any outstanding legal estates they shall be got in 
by, and at the expense of, the purchaser, and no 
objection shall be made should it be difficult or 
impossible to get in any outstanding legal estate, 
nor shall the sale be affected thereby (/). ,The 

tract if the purchaser insists on a requisition with which 
the vendor, on account of expense or otherwise, is unable 
or unwilling to comply (Hoy v. Smythes, 22 Beav. 510 ; 
Maw8<m v. Fletcher, L. E., 6 Ch. 91); but he must 
answer the requisition (Turpin v. Chambers, 30 L. J., 
Ch. 470). In the case of Duddell v. Simpson (L. E., 2 Ch. 
102), Lord Cairns says, that in order to constitute a right 
to rescind four things were necessary: "1. There must 
be an objection to the title ; 2. There must be an in- 
ability or unwillingness on the part of the vendor to 
remove that objection; 3. There must be a communica- 
tion to the purcnaser of the existence of the inability or 
unwillingness ; and 4. There must be an insisting by the 
purchaser on his objection, notwithstanding this communi- 
cation." This clause is intended to extend the right of 
rescinding the contract to other matters which, under the 
usual form, cannot be done (Greaves v. Wilson, 27 L. J., 
Ch. 546; Painter v. Newby, 11 Ha. 26). It will not, 
ljpwever, entitle him to rescind if he fails to show any 
title whatever (Bowman v. Hyland, 8 Ch. D. 588). 

(h) Ante, p. 15; post, 37 & 38 Vict. c. 78, s. 1. 

\l) "Where an estate was put up for sale in lots, under 
conditions which provided that the purchaser should bear 
the expense of tracing and getting in all outstanding 
legal estates (if any), it being doubtful whether there 
were not legal estates outstanding in two persons : Lord 
Eomily, M. K., said : " I think the vendor should procure 
them to concur. The expense of doing so is another 
question, and one which I am not now called upon to 
decide. I think the notion that the Court of Chancery 
will compel a purchaser to take an equitable title * with- 
out the legal estate,' is without foundation " (Freeland v. 
' Pearson, L. E., 7 Eq. 249). 
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purchaser shall found no objection or requisition 
on the prior title, whether or not such title should 
become known to him through the abstract, or by 
any other means whatever (m). 

5. The purchaser shall admit the identity of 
the property described in the particulars with that 
comprised in the title deeds (n), but the vendor 
will (if desired) execute, at the purchaser's ex- 
It will be observed that the condition is framed "with 
especial reference to this case, the object being to throw 
the burden, as well as the expense, of getting any out- 
standing estate on the purchaser. 

(m) This condition, as a rule, will protect the vendor 
from being called on to show a clear forty years* title; but 
if the deeds produced, in themselves, show dealing which 
may affect the property, the purchaser may refuse to 
complete (Phillips v. Caldcleugh, JL. E., 4 Q. B. 159; 
Sellick v. Trevor, 11 M. & W. 722) ; if it be intended to 
prevent this, the right of the purchaser must be expressly 
taken away (Edwards v. Wickwar, L. E., 1 Eq. 68;. The 
purchaser may show, aliunde, that the title is bad (Shep- 
herd v. Keatley, 1 C. M. & E. 117) ; or that the abstract 
does not show any title whatever in the vendor (Sellick v. 
Trevor, 11 M. & W. 722; see (a), post; 37 & 38 Vict. 
c. 78, s. 1). 

(n) A vendor is bound to identify the property sold 
with that described in the title deeds thereto,* but it is 
usual to stipulate what shall be sufficient evidence. 
"Where the documents differ among themselves, and from 
the description in the particulars, the above condition 
might not be sufficient to preclude the purchaser from 
requiring further evidence (Flower v. Hartopp, . 6 Beav. 
476). The evidence given by the deeds should be com- 
plete (Curling v. Austin, 2 Dru. & Sm. 129). In the case 
of copyholds however the description on the court rolls 
need not be reconciled with the actual state of the pro- 
perty (Long v. Colli-er, 4 Euss. 267} ; the vendor would 
otherwise be obliged to distinguish tie boundaries (Monro 
v. Taylor, 8 Ha. 57). 
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pense, a declaration that such property has been 
held under such title for twelve years. The ad- 
measurement shall be presumed to be correct, but 
for any other error in the particulars compensation 
shall be allowed or given (0). 

6. The production, or any abstract, of all or 
any muniments of title not in the vendor's posses- 
sion, which the purchaser may be entitled to re- 
quire, and all attested or other copies of, or extracts 
from, any rolls, registers, deeds, wills or other docu- 
ments, whether in the possession of the vendor or 
not, and all declarations, certificates and other evi- 
dence required for the completion of the title, 
identification of the property, verification of the 



(0) The compensation clause applies where the error is 
slight {Flight v. Booth, 1 B. N. 0. 370 ; Leyland v. Illing- 
worth, 2 De G., F. & J. 248) ; not where the deficiency is 
large {Aberaman Ironworks v. Wickens, L. E., 4 Ch. 101 ; 
Price v. North, 2 Y. & 0., Ex. 620); but it seldom applies 
in cases of misdescription of title or interest {Phillips v. 
Caldcleugh, L. E., 4 Q. B. 159); or where the description 
is* given mala fide {Robinson v. Musgrove, 2 M. & E. 93). 
It is not possible to exclude the right to compensation, 
for it is the vendor's duty to describe the property cor- 
rectly {Whittemore v. Whittemore, L. E., 8 Eq. 603). The 
purchaser, in cases of misdescription, may generally have 
what the vendor can give, with compensation for what he 
cannot {Esdaile v. Stephenson, 1 Sim. & Stu. 122 ; Newby 
v. Paynter, 17 Jur. 483 ; Barker v. Cox, 4 Ch* D. 464). 
Where two persons agreed to sell a property, of whom one 
was entitled to a moiety, subject to a mortgage for its 
full value, and the other had no interest : — Held, that a 
judgment for specific performance with abatement might 
be made against the former {fforrocks v. Bigby, 9 Oh. D« 
180). 



FREEHOLDS IN ONE LOT. 31 

abstract or otherwise, and all searches, journeys 
and other expenses incidental to the above pur- 
poses, or any of them, shall be borne by the 
purchaser (p). 

7. If the purchaser shall fail to comply with 
any of the above conditions, the vendor shall be 
at liberty to vacate the sale, forfeit the deposit and 
resell the property, either by publio auction, or by 
private contract, subject to such conditions and 
stipulations as he may think fit, with or without 
giving any notice to such purchaser ; and all ex- 
penses incidental to such resale, and any deficiency 
in price, shall be recoverable from the purchaser 
by the vendor as and for liquidated damages (q). 

(p) This condition is comprehensive in the extreme, 
and is of great importance, as the requisitions which, in 
its absence, might be made are almost endless. Such 
evidence as the vendor has in his possession must be pro- 
duced; but in all probability it would be but a small por- 
tion of what a purchaser, insisting on his strict legal 
rights, might demand. 

(q) This condition is drawn with special reference to the 
numerous cases on the subject of penalty or liquidated 
damages (see Hinton v. Sparkes, L. K., 3 Eq. 161 ; Lea v. 
Whitaker, L. E., 8 Eq. 70}. Under the present condition 
a purchaser making default would lose his deposit, whether 
there were any loss or not upon a resale ; but in an action 
by the vendor to recover loss attendant on a resale, he 
must bring the deposit in account (Ockenden v. Henley, 27 
L. J., Q. B. 261). 
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Memorandum of Contract, dated the day 

of 18—. 

Ij the undersigned E. F. [the auctioneer], as 
agent for and on behalf of A. B., the vendor, do 
hereby acknowledge to have sold, and I, the under- 
signed C. D. [ purchaser] of , do hereby acknow- 
ledge to have purchased, the property described in 
the annexed particulars [Lot ], at the price of 

1, subject to the foregoing conditions by 

which each party agrees to be bound. 

Purchase-money . . . . £ : : 
Deposit money received . . £ : : 



Amount remaining to be paid £ : : 

Abstract of title to be sent to , 

of » [the purchaser's solicitor]. 

(Signed) E. F. [auctioneer and agent 

for vendor] (s). 
C. D. [the purchaser]. 

(s) The vendor must be specified either nominally or by 
a sufficient description, but when possible his name should 
appear in the agreement {Sale y. Lambert , L. E., 18 Eq. 
1 ; Potter v. Duffield, L. E., 18 Eq. 4 ; Commins v. Scott, 
L. E., 20 Eq. 11; Williams v. Jordan, W. N., 1877, July, 
182 ; see contra, Rossiter v. Miller, 5 Ch. D. 648 ; 3 App. 
Cas. 1124; Thomas v. Brown, 1 Q. B. D. 714). A vendor 
not named, but stated to be " a trustee selling under a 
trust for sale," is sufficient within the Statute of Frauds 
(Catling v. King, 5 Ch. D. 660). 
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No. 2. — Freeholds [and Copyholds] 

in Lots. 

Conditions of Sale. 

1. The highest bidder for each lot shall be pur- 
chaser, and if any dispute arise relative to any 
bidding, the auctioneer may determine the same, 
or put the lot up again at a previous undisputed 
bidding. No bidding shall be retracted (a) 9 and 
no less advance made than a sum fixed by the 
auctioneer at the sale. The vendor reserves his 
right to bid by himself or agent for each lot (J). 

2. Each purchaser shall, immediately after the 
sale, pay to the [auctioneer or to vendor's soli- 
citor] (c) a deposit of [10/.] per cent, of his pur- 
chase-money (d) 9 sign the subjoined agreement, 
and shall complete his purchase, and pay the 
remainder of his purchase-money and the sum 

fixed under the condition of sale, at the 

office of Messrs. , of No. , on the 

day of next, on which day he shall be let 

into possession, or into the receipts of the rents 

(a) Ante, 24, (a). (c) Ante, 25, (c). 

(b) Ante, 24, (b). (d) Ante, 25, (d)> 

C. D 
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and profits of his purchase (e), and if from any 
cause whatever the purchase be not then com- 
pleted, the purchaser shall thenceforth till com- 
pletion pay interest on the. remainder of his 
purchase-money, and the sum awarded by the 

valuation hereafter mentioned in condition , 

at the rate of 51. per cent, per annum (/). 

3. The vendors shall deliver to each purchaser, 
or his solicitor, an abstract of the title of the lot 
or lots purchased by him subject to these con- 
ditions (g), and all objections and requisitions in 
respect thereof, and of all matters appearing in 
the abstract, particulars and conditions (if any), 
shall be delivered in writing at the said office of 

Messrs. within days from the delivery, 

of .such abstract, or be considered waived, and in 
this respect time is to be deemed of the essence of 
the contract (h). If any objection or requisition be 
delivered as aforesaid, whether a matter of title or 
conveyance, which the vendors are unable or un- 
willing to remove or comply with, they shall- 
be at liberty, notwithstanding any attempts to 
remove or comply with the same, or any liti- 
gation, to rescind the contract and pay back 
the deposit without any interest, compensation or 
costs (*). 



Ante, 25, (e). (h) Ante, 27, (A). 

Ante, 26, (f). {%) Ante, 27, (?:). 

&} Ante, 26, (g). 
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4. The title shall commence as to Lots 1 and 2 
with the will of John Smith, who is believed, and 
shall be assumed, to have died seised thereof for 
an estate in fee simple in possession free from 
incumbrances (k) ; and as to Lots 3, 4, and 5, with 

the admittance on the . day of of the 

said John Smith. And no purchaser shall found 
any objection or requisition on the prior title of 
any lot, whether or not such title should become 
known to him through the abstract, or by any 
other means whatsoever (/). 

5. The respective purchasers shall take the fix- 
tures, timber and other trees, tellers, pollards and 
saplings, down to one shilling per stick, and the 
coppice, underwood and plantations at their fair 
value. 

6. No purchaser shall require the vendor to 
identify any lot described in the particulars of sale 
with the property comprised in the title deeds 
thereto [nor require the vendor to ascertain or define 
any boundaries of any manors'], nor ground any 
objection thereon (m), nor to distinguish between 
the freehold and copyhold parts ; but the vendor 
will (if desired) execute, at the purchaser's ex- 

(k) Special conditions of sale must not be framed for 
the purpose of entrapping a purchaser, and they must not 
be founded on any erroneous statement of fact (Harnett v- 
Baker y L. E., 20 Eq. 50; ante, 15. 

(I) Ante, 29, (m). 

(m) Ante, 29, (n). 

D 2 
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pense, a declaration that such lot has been held 
under such title for twelve years. Each lot is be- 
lieved to be correctly described, but if there be 
any error or omission in the particulars, it shall 
not affect the sale, nor shall any compensation be 
allowed or given (n). The respective purchasers 
of each lot shall prepare at their own expense, and 
the vendors will execute, all proper conveyances, 
surrenders and assurances for the conveying, sur- 
rendering and assuring of the same, such aasu- 

ranees to be left at the office of Messrs. , at 

, at least seven days before the day fixed for 

the completion* of the purchase (6). 

7. The production, or any abstract, of all or 
any muniments of title not in the vendor's pos- 
session, which the purchaser of any lot may be 
entitled to require, and all attested and other 
copies of, or extracts from, any rolls, registers, 
deeds, wills or other documents, whether in the 
possession of the vendor or not, and all declara- 
tions, certificates and other evidence required for 
the completion of the title [identification of the 
property'], verification of the abstract, or other- 
wise, and all searches, journeys and other expenses 
incidental to the above purposes, or any of them, 
shall be borne by the purchaser (p). 

8. If the purchaser of any lot shall fail to 
comply with any of the above conditions, the 

(n) Ante, 30, (o). (o) Post, 44, (c). {p) Ante, 31, (jp). 
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vendor shall be at liberty to vacate the sale, forfeit 
the deposit, and resell such lot, either by public 
auction or private contract, subject to such condi- 
tions and stipulations as the vendor may think fit, 
with or without giving any notice to such purchaser ; 
and all expenses incidental to such resale, and any 
deficiency in price, shall be recoverable from the 
purchaser by the vendor as and for liquidated 
damages (q).- 

Memorandum of Contract of Sale, dated, &c, 

[as ante, 32]. 

{q) Ante, 31, (r). 
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No. 3. — Leaseholds in One Lot. 

Conditions of Sale. 

1. The highest bidder shall be purchaser, and 
if any dispute arise relative to any bidding the 
auctioneer may determine the same, or put the lot 
up again at a previous undisputed bidding. No 
less advance than £ — shall be made, and no 
bidding shall be retracted (a). The vendor re- 
serves his right to bid by himself or agent (b). 

2. The purchaser shall, immediately after the 
sale, pay to the [auctioneer or vendor's solicitor] (c) 
a deposit of [£10] per cent, of his purchase- 
money (d) 9 and sign the subjoined agreement, and 
shall complete his purchase and pay the remainder 
of his purchase-money at the office of Messrs. 

, at , on the day of next (e) 9 

on which day the purchaser shall be let into pos- 
session (/), or into the receipts of the rents and 
profits of his purchase. Up to such day the pos- 



fa) Ante, 24, (a). 
b) Ante, 24, ( b). 
[cj Ante, 25, (c). 
t) Ante, 25, (d). 
[e) Be careful to fix a convenient day. one of the usual 
quarter days. 

(/) Ante, 25, {e). 
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session or the rents and profits will be held or 
received, and all outgoings (g), other than those 
payable by the tenants, satisfied by the vendors. 
The purchaser shall take the tenants' fixtures at a 
sum mutually agreed on or fixed by a fair valua- 
tion. And if from any cause whatever the pur- 
chase be not completed on the day in that behalf 
above mentioned, the purchaser shall thenceforth, 
till completion, pay interest on his purchase-money 
•and on the sum fixed for the tenants' fixtures, at 
the rate of [10?.] per cent, per annum (h). 

3. The vendor shall deliver to the purchaser, or 
his solicitor, an abstract of title subject to these 
conditions (t), and all objections and requisitions 
in respect thereof, and of all matters appearing in 
the abstract, particulars and conditions (if any) 
shall be delivered in writing at the office of 

Messrs. , at , within days from the 

delivery of such abstraot, or be considered waived; 
and, in this respect, time is to be deemed of the 
essence of the contract (k). If any objection or 
requisition be delivered as aforesaid, whether a 
matter of title or conveyance, with which the 
vendor is unable or unwilling to remove or com- 
ply with, he shall be at liberty, notwithstanding 



(g) Earl of Tyrconnd v. Duke of Ancaster, 2 Ves. sen. 
503. 
. (h) Ante, 26, (/). 

(0 Ante, 26, (g). 

(k) Ante, 27, (A). 
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any attempts to remove or comply with, the same, 
or any litigation, to rescind the contract and pay 
back the deposit, without any interest, compensa- 
tion or costs (/), 

4. The title shall commence with the original 
lease, dated , and expressed to be made be- 
tween A. B. and C. D., a copy of which will be 
produced at the sale (m) ; and the receipt for the 
rent last payable under such lease shall be con- 
clusive evidence of the due performance and ob- 
servance of or waiver of any breach of the cove- 
nants and conditions contained therein (n) up to 
the completion of the sale (0). 

5. The purchaser shall admit the identity of 
the property described in the particulars with that 
comprised in the title deeds (p), but the vendor 
will (if desired) execute or procure, at the pur- 
chaser's expense, a declaration that such property 



7) Ante, 27, (•). 

[m) Ante, 12. 

n) Post, 46. 

fi) This condition would be sufficient to cover any 
breach up to the time of the sale, unless indeed a land- 
lord had given notice of his intention to take advantage 
of a forfeiture incurred; but it is doubtful whether a con- 
tinuing breach of covenant could be provided for except 
by calling direct attention to it, and stating that it was 
not intended to remedy it (Howell v. Kightley, 21 Beav. 
331); but see clause 4, post, 46; as to relief for non- 
insurance (see 22 & 23 Vict. c. 35 ; Page v. Bennett, 1 Gijffi. 
117 ; Bargent v. Thompson, 4 Giff. 473). 

(p) Ante, 29, (w). 
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has always been held under such title since the 
granting of the above-mentioned lease. The ad- 
measurement shall be presumed to be correct, and 
no compensation shall be allowed or given for any 
error, omission or miscalculation, nor shall the 
sale be affected by the same (q). The purchaser 
shall prepare, and on the completion of the pur- 
chase the vendor shall execute, all such assurances 
necessary to assign the premises to the purchaser, 
and execute and do, at the purchaser's expense, all 
assurances and things (if any be required) for 
getting in and extinguishing any outstanding 
estate or interest, or any other purpose whatever ; 
every such assurance to be left at the said office 

of Messrs. , at , not less than [ten] days 

before the aforesaid day of next. 

6. The vendor is a trustee [mortgagee], and 
shall only be required to oovenant that he has 
done no act to inoumber. The concurrence of the 
parties beneficially interested shall not be re- 
quired (r). 

7. The production of any muniments of title 
not in the vendor's possession, which the purchaser 
may be entitled to require, and all attested or other 
copies of, or extracts from, any rolls, registers, 



(q) Ante, 30, (o). 



Worley v. Frampton, 6 Ha. 560 ; The Copper Mining 
Company v. Beach y 13 Beav. 478 ; Howell v. KigMley, 21 
Beav. 331 ; Stephens v. Hotham, 1 K. & J. 571. 
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deeds, wills or other documents, whether in the 
possession of the vendors or not, and all declara- 
tions, certificates and other evidence required for 
the completion of the title, identification of the 
property, verification of the abstract, or otherwise, 
and all searches, journeys and other expenses 
incidental to the above purposes, or any of them, 
shall be borne by the purchaser (s). 

8. If the purchaser shall fail to comply with 
any of the above conditions, the vendor shall be at 
liberty to vacate the sale, forfeit the deposit, and 
resell the property, either by public auction or 
by private contract, subject to such conditions and 
stipulations a* he may think fit, with or without 
giving any notice to such purchaser ; and all ex- 
penses incidental to such resale, and any deficiency 
in price, shall be recoverable from the purchaser by 
the vendor as and for liquidated damages (t). 

Memorandum of Contract of Sale, dated, &c, 

[as ante, 32]. 

(«) Ante, 31, ( j>). (t) Ante, 31, (r). 
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No. 4. — Leaseholds in Lots. 

Conditions of Sale. 

1. The highest bidder for each lot shall be 
purchaser, and if any dispute arise relative to any 
bidding, the auctioneer may determine the same, 
or put the lot up again at a previous undisputed 
bidding. No bidding shall be retracted (a), and 
no less advance made than a sum fixed by the 
auctioneer at the time of sale. The vendor re- 
serves his right to bid by himself or agent for 
each lot (b). 

2. Each purchaser shall, immediately after the 
sale, pay to the [auctioneer or vendor's solicitor] a 
deposit of [£10] per cent, of his purchase- 
money (c), and sign the subjoined agreement ; 
and shall complete his purchase, and pay the re- 
mainder of his purchase-money at the office of 

Messrs. , the vendor's solicitors, at , on 

the day of next (rf), on which day the 

purchaser shall be let into possession (e), or into 

(a) Ante, 24, (a). 

(b) Ante, 24, (b). 

(c) Ante, 25, (d). 

(d) Be careful to fix a convenient day, one of the usual 
quarter days. 

(e) Ante, 25, (c). 
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the receipt of the rents and profits of his purchase. 
Up to such day the possession or the rents and 
profits will be held or received, and all outgoings, 
other than those payable by the tenants, satisfied 
by the vendor. [The purchaser of any lot shall 
take the tenants' fixtures thereon at a sum mutually 
agreed on or fixed by a fair valuation.] And if 
from any cause whatever the purchase be not then 
completed, the purchaser shall thenceforth, till 
completion, pay interest on his purchase-money 
[and on the sum fixed for the tenants' fixtures], 
at the rate of [£10] per centum per annum (6). 

3. The vendor will deliver to each purchaser, 
whose purchase-money for any lot shall amount 
to £ — or more, or to his solicitor, an abstract, 
subject to these conditions, of the title to such 
lot, but no purchaser purchasing more than one 
lot held under the same title shall be entitled to 
more than one abstract (c). Those purchasers 
whose purchase-money shall not respectively 
amount to £ — , or their solicitor, may, after 

days from the day of sale, and before the 

day of next, between the hours of 

eleven in the morning and five in the afternoon 



(b) Ante, 26 (/). 



[c) "Where a purchaser buys several lots under the same 
title, it is the better opinion that, in the absence of a 
stipulation to the contrary, he is entitled to an abstract 
for each lot, and indeed to a separate conveyance of each 
lot; but as the expense of the latter falls on the pur- 
chaser, it is unnecessary in practice to provide against it. 
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on any week day, inspect an abstract, in accord- 
ance with these conditions, of the vendor's title, 
at the office of Messrs. , at , and may, 

from such abstract. And all objections and re- 
quisitions in respect thereof, and of all matters 
appearing in the abstract, particulars and condi- 
tions (if any), shall be delivered in writing at the 

office of Messrs. within days from the 

actual delivery or inspection of the abstract (d) by 
the purchaser or his solicitor, or be considered 
waived, and in this respect time is to be deemed 
of the essence of the contract (e). If any objec- 
tion or requisition be delivered as aforesaid, 
whether a matter of conveyance or title, which 
the vendor is unable or unwilling to remove or 
comply with, he shall be at liberty, notwithstand- 
ing any attempts to remove or comply with the 
same, or any litigation, to rescind the contract 
and pay back the deposit, without any interest, 
compensation or costs (/). 

4. The title as to Lot 1 shall oommence with 
the original lease, and no objection or requisition 
shall be made on the ground that the covenants 
and conditions contained in the existing under- 
leases differ from the covenants and conditions 
contained in the said lease. The title as to Lots 2, 
3, and 4 shall commence with an underlease, dated 

(d) Ante, 26, (g). (e) Ante, 27, (h). (/) Ante, 27, (t). 
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the day of , 18 — , and no objection to 

either of these lots shall be made on the ground 
that the original lease comprised other property 
besides that contained in the said underlease. 
Copies of the leases and underleases will be pro- 
duced at the time of sale. The title as to Lots 5, 
6, and 7 shall commence with a copy of the abstract, 
beginning with the original lease granted by A. B. 

to 0. D., dated the day of , 18 — , 

delivered to the vendor on his purchase in 18 — , 
and such copy abstract shall be deemed conclusive 
evidence, without any verification, as to the title 
contained therein. The receipt for the rent last 
payable under any lease or underlease respectively 
shall be conclusive evidence of the performance 
and observance of, or waiver of any breach in 
the covenants and conditions contained therein; 
and where any breach shall be taken as waived 
under the present condition, no objection shall be 
made by reason of any continuing breach of the 
same or the like covenant or condition for the 
period subsequent to such last receipt for rent up 
to the completion of the purohase (g). 

5. Lots 2, 3, and 4 shall be assigned to the 
purchaser of Lot 2, subject to the rent and cove- 
nants in the existing underlease reserved and con- 



(jg) Ante, 40, (o). This clause is taken from the con- 
ditions of sale in tJie case of Wilkinson v. Gowana (1872, 
W. 194). 



LEASEHOLDS IN LOTS. 47 

tained, who shall grant underleases of Lots 3 and 4 
to the respective purchasers thereof at a pepper- 
corn rent for the entire term, minus the last day 
of it. The said purchaser of Lot 2 to covenant in 
such underleases that he will pay the rent and 
perform the covenants contained in the said under- 
lease; the vendor's solicitor, in case of dispute 
about such underleases, finally to settle the same. 
The purchasers of Lots 3 and 4 to deliver, at their 
own expense, to the purchaser of Lot 2 a counter- 
part of their respective underleases. 

6. Lots 5, 6, and 7 are held under the same 
lease at the rent of £ — , and the respective pur- 
chasers shall, at their own expense, enter into the 
usual covenants, and give the usual indemnities, 
to the other purchasers for the payment of the 
share of such rent in the particulars apportioned 
to their respective lots, and for the due perform- 
ance of the covenants and conditions affecting the 
same respectively. 

7. In case any lot remains unsold, the vendor 
for these purposes shall be considered a purchaser. 
Subject to any rights of the vendor to retain, the 
respective purchasers of the largest lot held under 
a common title shall be entitled to all the muni- 
ments of title relating to such lot, and shall, at 
the expense of any purchaser requiring the same, 
enter into the usual covenants to produce and fur- 
nish copies' thereof. 



48 FORMS OF CONDITIONS OF SALE. 

8. No purchaser shall require the vendor to 
identify any lot described in the particulars of 
sale with the property comprised in the title deeds 
thereto, but the vendor will (if desired) execute 
or procure, at the purchaser's expense, a declara- 
tion that, with respect to Lots 3, 6 and 7, such 

lots have been held under such title for years, 

and with respect to the other lots, that they have 
been held under such title since the execution of 
the instrument stipulated to be the root of title to 
such lots. 

9. The admeasurement shall be presumed to be 
correct, and no compensation shall be allowed or 
given for any error, omission or miscalculation, 
nor shall the sale be affected by the same. 

10. The purchaser of each lot shall prepare, at 
his own expense, and the vendor shall execute, all 
such assurances necessary to assign the different 
lots to their respective purchasers, apd execute and 
do, at the expense of the purchaser requiring the 
same, all assurances and things (if any be re- 
quired) for getting in and extinguishing any out- 
standing estate or interest or any other purpose 
whatever ; every such assurance to be left at the 

said office of Messrs. not less than ten days 

before the aforesaid day of next (h). 



(h) In case the sale be by a trhstee or a mortgagee, 
see clause 6, p. 41. 
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11. The production, or any abstract of, all or 
any muniments of title not in the vendor's posses- 
sion, which the purchaser of any lot may be en- 
titled to require, and all attested or other copies 
of, or extracts from, any rolls, registers, deeds, 
wills, or other documents, whether in the posses- 
sion of the vendor or not, and all declarations, 
certificates, and other evidence required for the 
completion of the title, identification of the pro- 
perty, verification of the abstract or otherwise, and 
all searches, journeys and other expenses incidental 
to the above purposes, or any of them, shall be 
borne by the purchaser (t). 

12. If the purchaser of any lot shall fail to 
comply with any of the above conditions, the 
vendor shall be at liberty to vacate the sale, forfeit 
the deposit and resell such lot, either by public 
auction or private contract, subject to such condi- 
tions and stipulations as the vendor may think fit, 
with or without giving any notice to such pur- 
chaser ; and all expenses incidental to such resale, 
and any deficiency in price, shall be recoverable 
from the purchaser by the vendor as and for 
liquidated damages (k). 

Memorandum of Contract of Sale, dated, &c, 

[as ante, 32]. 



(t) Ante, 31, (p)* (&) Ante, 31, (j). 

C. E 
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No. 5. — Freeholds and Leaseholds sold 
in a Cause under the Direction of 
the High Court of Justice, Chancery 
Division (a). 

Conditions of Sale. 

1. No person to advance less than £5 at each 
lidding. 

2. The sale is subjeot to a reserved bidding for 
each lot, which has been fixed by the judge to 
whose Court this cause is attached. 

3. Each purchaser at the time of sale to sub- 
scribe his name and address to his bidding in the 
bidding paper; and the abstract of title and all 
written notices, and communications and sum- 
monses, are to be deemed duly delivered to, and 
served upon the purchaser, by being left for him 
at such address, unless or until he is represented 
by a solicitor. 

(a) This precedent is framed from the conditions used 
in the case of Martin v. Clugny, which were settled by 
Mr. Dart, and those used in the case of Wilkinson v. 
Gowans (1872, W. 194). The first five clauses are given 
in Davidson's Precedents and Forms in Conveyancing, 
vol. 1, 2nd ed., whose forms indeed appear to have been 
used as a groundwork in both cases.. The Settled Estates 
Act, 1877 (40 & 41 Vict. c. 18). 
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41 Each purchaser is at the time of sale to pay 
a deposit of £10 per cent, on the amount of his 
purchase-money to Mr. A. B., the auctioneer, the 
person appointed by the said judge to receive the 
same (ft). 

5. The chief clerk of the said judge will, after 

the sale, proceed to certify the result; and , 

the day of , 187 , at twelve o'clock at 

noon, is appointed as the time at which purchasers 
may, if they think fit, attend by their solicitors, at 
the chambers of the Vice-Chanoellor [Sir James 
Bacon, acting for the Master of the Bolls], at his 
chambers [in 11, New Square, Lincoln's Inn], 
in the county of Middlesex, to settle such certifi-* 
cate. The certificate will then be settled, and will 
in due course be signed and filed, and become 
binding, without further notice or expense. to the 
purchasers. 

6. The vendors will, within four days after such 
certificate has become binding, deliver to each pur- 
chaser, or his solicitor, an abstract of the title to 
the lot purohased by him, subject to the stipula- 
tions contained in these conditions. And each 
purchaser is, within fourteen days after the actual 
delivery of the abstract, to deliver at the office of 
Messrs. , the vendors' solicitors, at No. — ,• 

(b) It is not usual to require a deposit; but when re- 
quired the person appointed to receive it must give 
security (Dart, V. & P. 1085, 4th ed.). 

E 2 



52 /FORMS OP CONDITIONS OP SALE, 



-, in the county of Middlesex, a statement in 



writing of his objections and requisitions (if any)^ 
to ox on the title a* deduced by such abstract, or 
the form of , or parties to, the conveyance; and 
upon the expiration of such last-mentioned time 
any objection is to be considered waived, and the 
title approved of and accepted by such purchaser, 
subject only to such objections and requisitions (if 
any), and in this respect time is to be deemed of 
the essence of the contract. 

7. Each purchaser is under an order for that 
purpose, to be obtained by him, or, in case of his 
neglect, by the vendors at the cost of the purchaser, 
upon application at the chambers of the said 
judge, to pay the amount of his purchase-money 
(after deducting the deposit) into Court to the 
credit of the said cause ["W. v. G. 187 — , W. 
194"] to an account entitled ["Proceeds. of the sale 
of the testatrix's real and leasehold estate"], on or 

before the day of , 187 — ; and if the 

same is not so paid, then the purchaser is to pay* 
interest on the balance of his purchase-money at 
the rate of £5 per cent, per annum from the said 

day of - , 187 — , to the day on which the 

same is actually paid. Upon payment of his 
purchase-money in manner aforesaid, the pur- 
chaser is to be entitled to possession, or to the 

tents and profits, as from the said day of 

, 187 — , down to whioh time all outgoings 

are to be paid by the vendors, and all current 
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rents and profits and current outgoings shall be 
apportioned for the purpose of this condition, and 
paid or accounted for at the time of completion. 

8. The abstract of title to Lot 1 will commence 
with the indentures of lease, dated respectively 
the, &c. (being leases of Nos. respectively). 

The abstract of title to Lot 2 will commence as 

to No. — , Square, with the indenture of 

lease dated the — — day of , 18 — , and as to 

No. — , Square, with the indenture of lease, 

dated the day of , 187 — . 

The abstract of title to Lots 3, 4 and 5 respectively 
shall commence with an assignment of the terms 

of years and rents offered for sale, dated the 

day of , 18 — . The underleases reserving to 

each lot respectively the rents offered for sale, will 
be produced for the purpose only of showing the 
respective amounts of the rents reserved, but the 
intermediate tide to the reversionary interest from 
the grants of the respective underleases to the said 
indenture of assignment, dated the ■ day of 
, 18 — , shall not be investigated. 

The abstract of title to Lot 6 shall commence 

with the indenture of lease, dated the day of 

— ' , 18—. 

The abstract of title to Lot 7 will commence 

with an indenture of underlease, dated the 

day of - — — , 18 — , creating the term of years 
offered for sale, viz., a term of years, less five days, 
from the . day of , 18—. 
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The abstract of title to Lot 8 will commence 

with a conveyance to a purchaser, dated the ■ 

day of 18 — , and the abstract of title to 

Lot 9 with the will of , dated the day 

of 9 18 — , and proved the day of , 

18 — , and the seisin in fee of the testator shall 
always be assumed, nor shall any requisition be 
founded thereon. And as to all the lots the pur- 
chaser shall not investigate the title prior to the 
commencement of the abstract. 

9. As to Lots 3, 4 and 5, the houses Nos. — and 

— , in Street, are subject to a rent of £ — 

per annum, reserved by an old lease dated the 

■ day of , 18 — ; but it appears from a 

deed covenanted to be produced, that at the date of 

the assignment, dated the day of , 18 — 

(with which the abstract commences), an indemnity 
was given against the said rent of £ — , and no 
objection or requisition shall be made in respect 
thereof. 

The houses Nos. — , — , — , in Square, 

comprised in these lots, are also subject to a rent 
of £14 per annum, reserved by another old in- 
denture dated the day of , 18 — , and 

the said rent of £14 shall be apportioned amongst 
the said Lots 3, 4, and 5, as follows, that is to say: 
The purchaser of Lot 3 shall be subject, so far as 
regards No. — , to the apportioned rent of £5 per 
?nnum, and the purchaser of Lot 4 to the appor- 
tioned rent of £5 per annum, and the purchaser 
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of lot 5 to the apportioned rent of £4 per annum, 
but no legal apportionment of the said rent of 
£14 shall be required, but the same shall be carried 
out by mutual covenants* with powers of distress 
and entry, and, in case of dispute, the said appor- 
tionment shall be carried out in such manner as 
the Court or judge in this suit shall direct. 

10. Lot 7 is subject to rents amounting together 
to £ — per annum, reserved by a superior lease, 

dated the day of , 18 — , but the lease 

of the day of , 18 — (with which the 

abstract commences), contains a covenant of in- 
demnity against suoh rents, and no objection or 
requisition shall be made in respect of the said 
rents. 

11. The vendors (without prejudice to the pre- 
ceding conditions) shall not be required to trace 
the title to the reversion expectant upon any lease 
offered for sale, or of any superior lease carved 
out of suoh reversion, or to show who, at the 
present time, is the immediate landlord, or who is 
any superior landlord. 

12. As to the leasehold lots, wherever it is re- 
quired by any lease that either any absolute 
assignment thereof should be prepared by the 
solicitor of the lessor, or that notice of the assign- 
ment should be given to the lessor within three 
months from the date thereof, it shall be assumed 
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without question that such requirement was in 
every case complied with, and no objection or 
requisition shall be made in respect of such re- 
quirement. 

13. As to any lot stated in the particulars of 
sale to be free from land tax, the vendors shall 
not be required to give any evidence thereof other 
than a declaration (at the expense of the pur- 
chaser, if called for) that in the declarant's belief 
no land tax is payable. 

14. The ptirchaser of any leasehold lot is not to 
object that the lease offered for sale is in fact an 
underlease, or that other premises not now offered 
for sale were comprised in the same lease, 
and the production of the last receipt for ground 
rent from the lessor, or reversioner, or agent (of 
which character of lessor, or reversioner, or agent 
no evidence shall be required) shall be conclusive 
evidence that all arrears of ground rent have been 
paid, and that the covenants and conditions in the 
said lease have been duly performed and observed 
on the part of the lessee, his executors, adminis- 
trators or assigns, or that any breaches thereof 
have been waived; and where any breach shall be 
taken as waived under the present condition, no 
objection shall be made by reason of any con- 
tinuing breach of the same or the like covenant or 
condition for the period subsequent to such last 
receipt for ground rent Up to the completion of 
the purchase. 
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15. Every purchaser shall admit the identity of 
the property purchased by him with that com- 
prised in the muniments offered by the vendors 
as the title to such property upon the evidence 
afforded by a comparison of the description in the 
particulars and muniments, and of a declaration 
to be made (if required) at the purchaser's ex- 
pense, that the purchased property has been en- 
joyed according to the title for years last 

past. 

16. The sale being under an order of the Court, 
the parties beneficially interested shall not be re- 
quired in that character to join in the conveyance, 
nor shall the purchaser require the production or 
any abstract of any deeds or doouments relating 
solely to such beneficial interest, nor require any 
decree or order to be enrolled. The conveying 
parties will enter only into the usual trustees' 
covenant against incumbrances. 

17. All the lots are sold subject to such tenancies, 
tenants' rights, rights of way and water, and other 
easements as may affect the same, and the pur- 
chaser shall be taken to have had notice thereof, 
though not expressly mentioned. Such of the 
lots as adjoin or are near to other lots or lot are 
•Uo sold lift or ral j«* to suoh rigkf or pM. 
leges, in the nature of easements, as have usually 
been enjoyed along with the said lots respectively, 
or by the respective occupiers of the same, and 
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proper provisions shall be inserted in the con- 
veyance of the respective lots for the purpose of 
securing the continuance of all such rights and 
privileges (the form of such provisions, in case of 
dispute, to be settled by the said judge) ; but 
nothing herein contained shall entitle the pur- 
chaser of any lot to require the concurrence in 
his conveyance of the purchaser of any other lot, 
or any covenant for the production of, or (except 
at his own expense) any attested or other copy of 
the conveyance of any other lot, nor shall the 
completion of the purchase of any lot be delayed 
on account of the non-sale, or any delay in the 
completion of the sale of any other lot or lots. 

18. All supplemental abstracts, and all attested 
or other copies, abstracts, or extracts of or from 
any deeds, wills, proceedings in chancery, parochial 
or public registers, or other documents, and all 
evidence of deaths of parties, intestacy, or heir- 
ship, or other matters of pedigree, or of identity 
of parties or parcels, and generally all docu- 
mentary and other evidence, and information 
which maybe called for by the purohaser, whether 
required for verification or completion of the ab- 
stract, or delivery to the purchaser, or for any 
other purpose, must be had and obtained at the ex- 
pense of the purchaser, and all doouments (if any) 
required by the purchaser to be registered or 
stamped shall be so registered or stamped at the 
purchaser's expense, and if such registration 
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cannot now be effected, the want thereof shall 
form no objection to the title ; and the tracing or 
getting in all outstanding legal estates, and the, 
production of all documents not in the vendor's 
possession, wherever the same may be deposited, 
shall respectively be obtained at the purchaser's 
expense. 

19. Documents of title relating exclusively to 
the premises sold (c) shall, if affecting one lot 
only, be delivered to the purchaser . of such lot, 
but, if affecting more than one lot, shall be de- 
livered to the purchaser of larger value, who shall 
enter into the usual covenants for production and 
giving copies thereof to the purchaser of other 
lots to which suoh documents relate, but the said 
documents shall be retained by the vendors until 
all the lots to which theyrelate have been sold. 

20. Every lot is believed, and shall be taken to 
be, correctly described as to quantity or otherwise, 
and if any other error or misstatement shall appear 
to have been made in the above particulars, such 
error or misstatement is not to annul the sale, nor 
entitle the purchaser to be discharged from his 
purchase, but a compensation is to be made to or 
by the purchaser, as the case may be, and the 

the said judge at chambers. 

(c) Post, 37 & 38 Vict. s. 5, sub s. 5. 
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21. If any purchaser shall not pay his purchase- 
money at the time above specified, or at any other 
time which may be named in any order for that 
purpose, and in all other respects perform these 
conditions, an order may he made by the said 
judge at chambers for the resale of the lot pur- 
chased by such purchaser, and for payment by 
him of the deficiency (if any) in the price which 
may be obtained upon such resale, and of all the 
costs and expenses which may be occasioned by 
such default. 

Lastly. If any purchaser shall make any objec- 
tion or requisition which the vendors shall be 
unable or unwilling for reasonable cause to remove 
or comply with, the vendors shall be at liberty, 
with the leave of the said judge, and notwith- 
standing any intermediate negotiation, or attempt 
to remove or comply with such objection or requi* 
sition, to cancel the contract, which shall there- 
upon be delivered up, and the deposit returned* 
without interest, and without costs on either side, 
and all documents delivered by either party to the 
other party shall be returned. 
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No. 6. — Sale of Surplus Property of a 
Dock and Eailway Company, 

Conditions of Sale. 

1. The highest bidder for each lot shall be pur- 
chaser, and if any dispute arise between two or 
more bidders in respect to any lot, such lot shall 
immediately be put up again, at the last undis- 
puted bidding and resold (a). 

2. No person shall advance at any bidding a 
less sum than shall be named by the auctioneer at 
the time of putting up each lot, nor retract any 
bidding when made (b). 

3. Each purchaser shall give in his name and 
place of abode, and, immediately after the sale, 
pay to the [auctioneer or vendors 9 solicitor'] a de- 
posit of £ — for every £100 of the purchase- 
money for each lot purchased by such pur- 
chaser (c), and sign the subjoined agreement, and 
shall complete his purchase and pay the remainder 



(a) There is no reserved price in these conditions ; if it 
is desired, the right for the vendors to bid at the sale 
should be expressly reserved. Ante, 24, (&). 

(6) Ante, 24, (a). 

(c) Ante, 25, (c). 
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of his purchase-money at the office of the vendors' 

solicitors, !M*essrs. , at , on the — — day 

of next; and on the completion of the several 

purchases, the purchasers shall be entitled to the 
possession of their respective lots, or an appor- 
tionment of the rents and profits thereof, as the 

case may be, from the day of next (d). 

All outgoings up to the day of instant 

shall be cleared by the vendors, but all outgoings 
accruing due subsequent to that date must be 
borne by the respective purchasers (e). 

4. Upon payment of the remainder of the pur- 
chase-money at the time above mentioned, the 
vendors shall execute conveyances of the respective 
lots, as hereinbefore mentioned, but if the com- 
pletion of any of the purchases shall from any cause 

whatever be delayed beyond the day of 

next, the respective purchasers whose purchases 
shall be so delayed, shall from that day pay in- 
terest at the rate of £5 per cent, per annum on 
the purchase-money remaining unpaid, until the 
day of actual completion, notwithstanding the 
purchase-money may have been unemployed, and 
notice thereof given to the vendors (/) ; but this 

(d) Ante, 43, (d). 

(e) An apportioned part of the current rent of lease- 
hold is an outgoing which a purchaser could claim to 
have allowed (Lawea v. Gibson, L. E., 1 Eq. 135); also 
rates and taxes, and sometimes a contribution towards 
repairs can be claimed (Carrodus v. Sharp, 20 Beav. 56). 

(/) Ante, 26, (/). 
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provision as to the payment of interest shall be 
without prejudice to the rights or privileges of 
the vendors under the [13th] condition hereinafter 
contained. 

5. The property comprised in the particulars 
being offered for sale by the Dock and Bail- 
way Company, copies of the acts of parliament 
relating to the said company shall be produced at 
the time of sale, but the purchaser shall not be 
entitled to require the delivery of such acts, nor 
enquire into, or question the extent of the powers 
of the company, either as purchasers or vendors, 
in respect of the property offered for sale, or their 
compliance with the requisitions of any act of 
parliament, and shall not raise any objection to 
the title, or require evidence on account of such 
requisitions or acts ; it being the usual practice for 
the company to investigate the titles of all property 
purchased by them, and where such titles have 
been found unsatisfactory, to pay the purchase- 
money into the Bank of England in the manner 
prescribed by law, the vendors shall not be respon- 
Su. ft* J*±* t» prod™ . to tauA 
evidence of title to any of the lots further than is 
shown by the instrument or assurance conveying 
the fee simple (or, where the property was copyhold, 
the customary fee) to, or vesting the same in the 
company, or their trustees, with such covenants for 
the production of deeds, and such subsequent con- 
veyances or assurances (if any) relating to such 
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lois respectively as have since been executed, 
whether prio* documents or acts shall or shall not 
appear to be referred to in such instruments or 
assurances, or any of them. And the respective 
purchasers shall take conveyances under the com- 
mon seal of the company, with the concurrence, 
where necessaiy, of their trustees, and no objec 
tion shall be raised to the completion of the pur- 
chase by reason of the company being accountable 
to the Crown for payment of duties on passengers 
or otherwise, nor on the ground that any covenant 
for production of deeds does not run with the 
land. If any objection or requisition be delivered 
as aforesaid, whether a matter of title or convey- 
ance, -v\rhich the vendors are unable or un- 
willing to remove or comply with, they shall be at 
liberty, notwithstanding any attempts to remove 
or comply with the same, or any litigation, to 
rescind the contract and pay back the deposit 
without any interest, compensation or costs (g). 

6. The vendors shall deliver abstracts of the 
conveyances to them of the fee simple or cus- 
tomary fee of the several lots as expressed in the 
last condition; but where there were any leasehold 
interests existing at the time of the purchase by 
the company, no abstract of the assignment or 
surrenders of such respective leasehold interests, 
nor any proof or evidence that the same have 

(A-) Ante, 27, (t). 



SALE OF SURPLUS PROPERTY. 65 

been respectively executed or completed beyond 
the general statement now made that the same 
have been all respectively duly vested in the com- 
pany, shall be required, and where the property 
sold was copyhold at the time of its purchase by 
the company, no evidence shall be required of its 
enfranchisement beyond the production of the 
deed of enfranchisement, which shall be conclusive 
of that fact ; and no further or other evidence 
in support of the title shown by such abstract, or 
in proof of any recital or statement contained in 
any deed abstracted, shall be required beyond the 
production to the purchaser of the original deed 
abstracted, which, together with the deed of en- 
franchisement, when necessary, will be produced 
at the said office of Messrs. for that pur- 
pose, and at no other place, but the purchaser 
must bear the expense of such production and 
examination, and no purchaser shall be entitled to 
make any requisition upon, or objection to, the 
title deduced by such abstract, nor to any such 
deed of enfranchisement produced as hereinbefore 
mentioned, nor to call for, or inquire into, or 
make any requisition or objection to the title 
deduced by such abstract, nor to any suoh deed 
of enfranchisement produced as hereinbefore men- 
tioned, nor to call for, or inquire into, or make 
any requisitions upon, or objection to, the title of 
the lord of the manor, or other person from, or by 
whom suoh enfranchisement was, or purported to 

C. F 
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be, taken or granted, but tbe said titles respec- 
tively shall, subject to the condition next following, 
be accepted and taken as absolutely satisfactory. 

7. Notwithstanding the last condition, if any 
purchaser within seven days from the delivery of 
such limited abstract as is hereinbefore agreed to 
be delivered (but not afterwards, and in this 
respect time is to be deemed of the essence of the 
contract (h) ) shall, for his satisfaction, require the 
production of an earlier title to all or any part of 
the premises purchased by him, an abstract of such 
earlier title, not exceeding in any case a period of 
thirty years prior to the purchase of such premises 
by the company, shall, if in the possession of the 
company, be furnished by them accordingly, and 
such of the title-deeds abstracted therein as shall be 
in the possession of the company shall be produced 
by the company to such purchaser for his inspec- 
tion and examination, but the purchaser shall not 
be entitled to make any further requisition »or any 
objection whatsoever to such earlier title, or in 
respect of the verification or support of the ab- 
stract thereof, and the whole expense attending 
the furnishing such additional abstract, the pro- 
duction of the deeds, and the examination thereof 
at the offices of the company's solicitors, shall be 
borne and paid by the purchaser requiring the 
same. 

(h) Ante, 27, (h). 
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8. The vendors shall retain suoh of the deeds 
or documents, abstracted according to the above 
conditions, as shall be in their possession, and 
shall, at the request and costs of the respective 
purchasers, covenant to produce and give copies 
of the same (<). 

9. All stipulations, provisions, or statements 
contained in the annexed particulars, or in the 
plan annexed thereto, in the nature of conditions 
or otherwise, and intended to bind purchasers at 
this sale, shall be equally binding on the pur- 
chasers as conditions, as if they were here re- 
peated (/). 

10. The conveyances to the respective purchasers 
shall be prepared by them respectively, at their 
own expense, and shall be left by them at the 
offices of the company's solicitors for execution, 
seven clear days before the day above fixed for 
completion ; and the vendors shall not be required 
to enter into any express or implied covenant or 
warranty in such conveyances, except a covenant 

(t) It depends upon the property itself, and it must 
therefore be for the draughtsman to consider, whether 
this condition is of service, having regard to section 5 of 
clause 2 of the 37 & 38 Vict. c. 78. 

(j) A condition referring to the particulars, like the 
above, is often of great convenience, especially when 
there are a number of lots which require draining or 
fencing, or are burdened with easements ; and see next 
condition. 

p 2 



68 FORMS OF CONDITIONS OF SALE. 

that they have done no act to encumber the pro- 
perty, and such conveyances shall contain proper 
covenants on the part of the several purchasers 
for rendering the stipulations in the annexed par- 
ticulars specially applicable to their several lots 
perpetually binding on them, their appointees, 
heirs and assigns; and such purchasers shall, if 
required by the vendors, at their own expense, ap- 
prove and execute a duplicate of such conveyances, 
such duplicate to be prepared by and at the 
expense of the vendors. 

11. The several lots being sold subject to any 
outgoings affecting the same respectively, such 
outgoings shall, when necessary, be apportioned 
at the expense of the purchasers of the several lots ; 
and the vendors shall not be bound to procure, or 
bear, any part of the expense of causing legal effect 
to be given to any such apportionment. Arid 
where the property sold is stated in the particulars 
to be land tax redeemed, no purchaser shall be 
entitled to call for the certificate of such redemp- 
tion, or any other evidence of the fact, beyond the 
statement to. that effect contained in the par- 
ticulars ; nor make any objection to the title on 
the ground that no suoh evidence is forthcoming. 

12. The lands shall be taken to be of freehold 
tenure, and to contain the respective quantities 
stated in the particulars, and if any mistake or 
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error shall have been made in the description, or 
shall appear in the particulars (except as to tenure 
or quantities), such mistake or error shall not 
annul the sale, but a compensation or equivalent 
shall be given or taken, as the case may re- 
quire (k) ; such compensation or equivalent to be 
settled by two referees, or their umpire, to be 
appointed in manner following, viz. :— Eaeh party 
within seven days after notice of such mistake, or 
error, or omission, to appoint one referee by 
writing ; and the referee so appointed shall, be- 
fore they enter upon business, appoint an umpire, 
in writing ; and the decision of such referees, if 
they agree, or otherwise of their umpire, shall be 
final ; and if either party fail to appoint a referee 
within the time specified, the referee appointed by 
the other party may make a final and binding 
decision. 

13. If any purchaser shall neglect or fail to 
comply with the above conditions, or any of them, 
his deposit-money shall be absolutely forfeited to 
the vendors, who shall be at full liberty to resell 
the lot or lots bought by such purchaser, either by 
public auction or private contract, subject to such 
stipulations and conditions as they may think fit, 
and all expenses incidental to such resale and any 
deficiency in price shall be recoverable from the 
defaulter (/) as and for liquidated damages ; and it 

t 

(k) Ante, 30, (o). (I) Ante, 31, (r). 
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shall not be necessary previously to tender a con- 
veyance to the purchaser. 

Memorandum of Contract of Sale, dated, &c, 

[as ante, 32]. 

\The contract should be made under common seal of 

the company. ~\ 



( n ) 
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As to an Unregistered Will. 

The will of the said — — , which is agreed to be 
the commencement of title to the freehold and 
leasehold premises situated in [Middlesex, York' 
shire~\, comprised in Lots — and — , was never 
registered; but as to the freehold portion, the 
same can now be registered at the expense of the 
purchaser requiring the same, and no objection 
shall be made or requisitions framed on the 
ground or by reason of its not having been pre- 
viously registered; and as regards the leasehold 
portion of the said premises, the sale being by the 
devisees of the same under the said will, such 
leasehold premises shall not be required to be 
registered, nor shall any requisition or objection 
be made concerning the non-registration of the 
same (a). 

Sale under a Power of Attorney. 

The parties beneficially interested in the pro- 
perty comprised in Lot — are now resident in 

(a) Post, 37 & 38 Vict. c. 78, s. 8. 
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[India], and the vendor is selling as their agent 
under a power of attorney given for that purpose. 
The concurrence of the parties beneficially in- 
terested shall not be required, and the purchaser 
shall assume that such power of attorney is a valid 
and existing power (#), and no objection or requi- 
sition shall be made to or concerning such power 
of attorney, or to the form, attestation, due exe- 
cution or substance of it, or to any matter or thing 
connected therewith (c). 



Unstamped Lease, &c. 

The lease of Lot — , mentioned in the particu- 
lars, is unstamped, and the underlease, dated 
the day of 18 , of Lot — is in- 
sufficiently stamped, [bat as the said lease expires on 

the day of next, and the said underlease is 

for a term of less than three years,] no objection or 
requisition shall be made by reason or on account 
of such lease or underlease being unstamped or 
insufiiciently stamped, nor shall the sale be in 
any way affected by the same. Some of the title 



(b) A power of attorney can always be revoked unless 
it be given for a valuable consideration (Smart v. Saunders, 
5 0. B. 895), or it would be revoked by the death of the 
person giving the power; therefore, when a deed is to be 
executed under a power, evidence is sure to be required 
that the power has not been revoked. Trustees and exe- 
cutors, however, are protected by 22 & 23 Vict. c. 35, s. 26. 

(c) Various f ormalities are required in different colonies* 
See Davidson's Con. 3rd ed. vol. 1, page 424, n. 
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deeds to the freehold portion of the premises sold 
are unstamped; no objection or requisition shall 
be made on account thereof, but such deeds (if 
required) shall be stamped by and at the expense 
of the purchaser. 

Arrears op Kent. 

Each purchaser shall concur with the vendors in 
any proceeding "which may be deemed necessary 
for the recovery of the rents due to the vendors at 
the time of the completion of the purchase, either 
by entry for distress or by action at law, at the 
option of the vendors ; all such proceedings to be 
at the vendors' expense, and to be conducted by 
them or by their solicitors. 

The proportion of the rent of any lot between 
the last rent-day and the day fixed for the com- 
pletion shall be paid by the purchaser to the vendor 
at the time of completion. 



An Allotment of Common. 

The title as to the allotment of common at- 
tached to Lot — shall commence with the award 

sealed by the Inclosure Commissioners the 

day of 18 , relating to the parish of 

, whereby the said allotment was allotted to 

Sir of . The regularity and validity of 

such an award in all respects shall be assumed, 
and the award shall be taken to confer on the said 
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Sir an indefeasible estate in fee simple in 

possession. 



Exchange under Inclosure Acts. 

The title to [the remaining portion of Lot , 

comprising a. — r. — p. — ] shall commence with 
an order of exchange under the hands and seal of 
the Inclosure Commissioners for England and 

"Wales, dated the day of 18 , 

whereby the property was given' to Mr. of 

, in exchange for lands given to Sir 

Baxt. ; and the regularity and validity in all 
respects of such order of exchange shall be as- 
sumed, and the order shall be taken to confer on 

the said Mr. an indefeasible title in fee simple 

in possession. 



Exception of Minerals. 

The minerals under those portions of the pro- 
perty which are hereinbefore mentioned to consist 
of allotments under Inclosure Acts, do not belong 
to the vendors, and are not included in the sale, 
the same having been reserved to the lord of the 

manor of , who has power to work the same 

under the several Inclosure Acts, and the vendors 
shall not be required to furnish any further or 
other information respecting the said minerals or 
the lord's rights and powers over or in respeot of 
the same. 
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37 & 38 Vict. c. 78. 

An Act to amend the Law of Vendor and Purchaser, 
and further to simplify Title to Land. 

[7th August, 1874.] 

Wheeeas it is expedient to facilitate the transfer of 
land by means of certain amendments in the law of 
vendor and purchaser : 

Be it enacted, &c, as follows : 

1. In the completion of any contract of sale of Forty years 
land made after the thirty-first day of December fo^Sty** 1 
one thousand eight hundred and seventy-four, and y^j^JJ} 6 
subject to any stipulation to the contrary in the ^ ° 
contract, forty years shall be substituted as the 
period of commencement of title which a purchaser 
may require in place of sixty years, the present 
period of such commencement; nevertheless earlier 
title than forty years may be required in cases similar 
to those in which earlier title than sixty years may 
now be required (a). 

(a) It was for some time a question whether or not forty 
years was the period the title required to be carried back under 
3 & 4 Will. 4, c. 27, s. 17, instead of sixty years ; but in the 
case of Cooper v. Emery, 1 Phil. 388, on appeal, the Lord Chan- 
cellor said: "It was supposed that by the operation of that 
act, it was not necessary that the title should be carried back, 
as formerly, to a period of sixty years, but that some shorter 

period would be proper I am of opinion that the 

statute does not introduce any new rule in this respect, and 
that to introduce any new rule shortening the period would 
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2^^; 2. In the completion of any such contract as afore- 

oSugations said, and subject to any stipulation to the contrary 
vendor and* ^ *^ e contract, the obligations and rights of vendor 
purchaser, and purchaser shall be regulated by the following 
rules ; that is to say, 

First. Under a contract to grant or assign a term 
of years, whether derived or to be derived out of 
a freehold or leasehold estate, the intended 
lessee or assign shall not be entitled to call for 
the title to the freehold (b). 
Second. Recitals, statements, and descriptions of 
facts, matters, and parties contained in deeds, 
instruments, Acts of Parliament, or statutory 
declarations, twenty years old at the date of the 
contract, shall, unless and except so far as they 
shall be proved to be inaccurate, be taken to be 
sufficient evidence of the truth of such facts, 
matters, and descriptions (c). 



affect the security of titles.' ' See also Parr v. Zovegrove, 4 
Drew. 170; Moultonv. Edmonds, 1 De Gk, F. & J. 246. 

Where the root of title offered is a recovery showing an 
entail, or an instrument in exercise of a power, the abstract 
must commence a step earlier, although such title extends 
back more than forty years. So will a document which throws 
doubt on a title, or a devise of real property, be bad, there 
being nothing to show that the property in question passed. 
{Parr v. Zovegrove, Moulton v. Edmonds, sup. See 37 & 38 Vict, 
c. 57, s. 6, and p. 84, n. (e) .) ' 

^ (b) The purchaser is not prevented from objecting to the 
title as bad if he discover a material defect in the lessor's title 
(Leeoy v. Mogford, 2 Jur., N. S. 1086 ; Shepherd v. Keatley, 1 
C. M. & R. 117; WaddellY. Wolfe, L. R., 9 Q. B. 615), although 
he is under a condition that the lessor's title shall not be shown 
or inquired into {Hume v. Bentley, 5 De Gr. & S. 520 ; Jones v. 
Clifford, 3 Ch. D. 779). 

{e) This clause does not extend to recitals in recitals, or to 
mere matters of inference {Poppleton v. Buchanan, Buchanan v. 
Poppleton, L. J., C. P. 210; 4 C. B., N. S. 20; 4 Jur., N. S. 
414); and it would seem that a purchaser may require to be 
satisfied that the vendor has no better evidence {Bird v. Fox, 
11 Ha. 48). But a recital in a deed more than twenty years 
old that the vendor was seised in fee is sufficient evidence of 
the truth of that fact within the meaning of the act {Bolton v. 
School Board for London, 7 Ch. D. 766). 
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Third. The inability of the vendor to furnish the 
purchaser with a legal covenant to produce and 
furnish copies of documents of title shall not be 
an objection to title in case the purchaser will, 
on the completion of the contract, have an equit- 
able right to the production of such docu- 
ments (d). 

Fourth. Such covenants for production as the pur- 
chaser can and shall require shall be furnished 
at his expense, and the vendor shall bear the 
expense of perusal and execution on behalf of 
and by himself, and on behalf of and by neces- 
sary parties other than the purchaser. 

Fifth. Where the vendor retains any part of an 
estate to which any documents of title relate he 
shall be entitled to retain such documents. 

3. Trustees who are either vendors or purchasers Trustees 
may sell or buy without excluding the application &£ 7 not-' 
of the second section of this act (e). withstand- 

\ / ing rules. 

(d) This clause has a most extensive application, as the pur- 
chaser of an estate, or of any part of an estate, has, in almost 
every instance, an equitable right to the production of the title 
deeds thereto. Thus where the owner of an estate sold part of 
it and retained the title deeds, the purchaser could enforce their 
production upon a re-sale (Fain v. Ayers, 2 Sim. & St. 533) ; so 
where there are several estates created by the same deed, the 
purchaser of any one of them can enforce the production of the 
deed (see Dart's V. & P. 376 (4th ed.)). A remainderman 
(Lord Lempster v. Lord Pomfret, 1 Dick. 238; Davis v. Lord 
Dysart, 20 Beav. 405 ; 21 Beav. 124), or the owner of an un- 
divided share (Burton v. Neville, 2 Cox, 242), can demand the 
production of their title (Garner v. Hannyngton, 22 Beav. 627) ; 
but a mortgagee cannot be compelled to produce without his 
mortgage first being satisfied (Dart's V. & P. 377 (4th ed.)). 

(e) Trustees are not justified in selling under depreciatory 
special conditions (Marriott v. Anchor Reversionary Co., 3 De Gk, 
F. & J. 177; Kobson v. Bell, 2 Beav. 17), but at the same time 
they should carefully guard against any defect in the title by 
suitable conditions (Peers v. Ceeleg, 15 Beav. 209). Thus they 
should fix a reserved price (Be Peyton's Settlement, 30 Beav. 
252), and stipulate that in case any objection be insisted on 
which they should be unable to remove, they may rescind the 
contract (Falkner v. Equitable Interest Co., 4 Drew. 352 ; ante, 
p. 19). 
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Legal 
personal 
represen- 
tative may 
convey legal 
estate of 
mortgaged 
property. 



Bare legal 
estate in fee 
simple to 
vest in exe- 
cutor or ad- 
ministrator. 

Married 
woman who 
isabare 
trustee may 
convey, &c. 



4. The legal personal representative of a mortgagee 
of a freehold estate, or of a copyhold estate to which 
the mortgagee shall have been admitted, may, on 
payment of all sums secured by the mortgage, convey 
or surrender the mortgaged estate, whether the 
mortgage be in form an assurance subject to redemp- 
tion, or an assurance upon trust (/). 

5. Upon the death of a bare trustee, &c. (g). 

6. When any freehold or copyhold hereditament 
shall be vested in a married woman as a bare trustee, 

(/) A mortgage in fee vests the legal estate in the mort- 
gagee, and such estate would go to his heir or devisee, though 
the mortgage being merely a security for a debt, his personal 
representatives would be entitled to the money secured thereby 
(Thornborough v. Baker, 1 Oh. Ca. 283). The legal estate is 
not vested in the legal personal representative by this section, 
but merely a power is given to him to convey on the receipt of 
all sums secured by the mortgage ; he has no right to transfer 
the mortgage {In re Brooke* 8 Mortgage , 25 "W. R- 841). 

(a) Repealed by 38 & 39 Vict. c. 87, s. 48, which enacts : 
" Upon the death of a bare trustee intestate as to any corporeal 
or incorporeal hereditament, of which such trustee was seised 
in fee simple, such hereditament shall vest, like a chattel real, 
in the legal personal representative, from time to time, of such 
trustee." » 

A person to whose fiduciary office no duties were originally 
attached, or who, although such duties were originally attached 
to his office would, on the requisition of his cestui* que trust, be 
compellable in equity to convey the estate to them, or by their 
direction, is a bare trustee within the meaning of the 48th 
section of the Lands Clauses Act, 1875 (per V.-C. Hall, in 
Christie v. Ovington, 1 Oh. D. 279). This case, however, is 
commented on by Jessel, M. R., who says : "I cannot imagine 
a trustee who has no duties. He must be a trustee for some- 
body. The very notion of a trustee is, that there are some 
duties attached to the office. I suppose it means ' active 
duties ' in the sense of trusts to sell, or lease, or something of 

that sort I should have thought it was the universal 

rule that where eestuis que trust all agree, and are, of course, 
competent to request, then, on their requisition, a trustee must 

convey I should have thought that a ' bare trustee ' or 

a * naked trustee ' meant e trustee without any beneficial in- 
terest " (Morgan v. Swansea Urban Sanitary Authority, 9 Ch. D. 
682). 
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she may convey or surrender the same as if she were 
a feme sole. 

7. After the commencement of this act, &c. (A). 

8. Where the will of a testator devising land in 
Middlesex or Yorkshire has not been registered 
within the period allowed by law in that behalf, an 
assurance of such land to a purchaser or mortgagee 
by the devisee or by some one deriving title under 
him shall, if registered before, take precedence of 
and prevail over any assurance from the testator's 
heir-at-law (*). 

9. A vendor or purchaser of real or leasehold estate 
in England, or their representatives respectively, may 
at any time or times and from time to time apply in 
a summary way to a judge of the Court of Chancery 
in England in chambers, in respect of any requisi- 
tions or objections, or any claim for compensation, or 
any other question arising out of or connected with 
the contract, (not being a question affecting the 
existence or validity of the contract,) and the judge 
shall make such order upon the application as to hi™ 
shall appear just, and shall order how and by whom 



Protection 
and priority 
by legal 
estates and 
tacking 
not to be 
allowed. 

Non-regis- 
tration of 
will in Mid- 
dlesex, &c. 
cured in 
certain 
cases; 



Vendor or 
purchaser 
may obtain 
decision of 
judge in 
chambers as 
to requi- 
sitions or 
objections, 
or compen- 
sation, &c. 



(h) Repealed by 38 & 39 Vict. c. 87, s. 129. 

(t) This section remedies a very serious inconvenience. If a 
■will devising land in Middlesex or Yorkshire were not regis- 
tered within six months after the death of the testator, a 
registered assurance from the testator's heir would have pre- 
vailed against the will. Copyholds do not seem to come within 
the operation of 7 Ann. c. 20, but a lease of copyholds would 
apparently require to be registered just the same as if it were 
a lease of freeholds (Sugd. V. & P., 14th ed. 732). Leases at 
rack rents, and also leases not exceeding twenty-one years, 
when the premises demised are actually occupied by the tenant, 
do not require registration, but it is a nice question whether or 
not a bequest of valuable leaseholds must not be registered to 
provide against any unregistered conveyance made by the tes- 
tator during his life. This section only refers to freeholds, and 
therefore must not be relied on in framing conditions for the 
sale of leaseholds (ante, p. 71). 
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all or any of the costs of and incident to the appli- 
cation shall be borne and paid (k). 

A vendor or purchaser of real or leasehold estate 
in Ireland, or their representatives respectively, may 
in like manner and for the same purpose apply to a 
judge of the Court of Chancery in Ireland, and the 
judge shall make such order upon the application as 
to him shall appear just, and shall order how and by 
whom all or any of the costs of and incident to the 
application shall be borne and paid. 

Extent of 10. This act shall not apply to Scotland, and may 

act# be cited as the Vendor and Purchaser Act, 1874. 



(Jc) The purchaser of a farm, consisting in part of 400 acres of 
heath land, took the objection that a title was not shown to 
the soil of the heath land, but only to rights of pasturage over 
it. The vendors took out a summons under this clause, asking 
that it might be declared that the purchaser's objections 
and requisitions were sufficiently answered. Affidavits were 
filed on both sides, and the deponents were cross-examined. 
The Master of the Rolls rejected the affidavits and cross- 
examination, on the ground that evidence by affidavit upon 
requisitions as to title under the act, ought not to be given 
unless required by the judge : — Held, by the Court of Appeal, 
that the evidence ought to have been admitted, for that, on a 
proceeding under this act, the parties are in the same position 
as they would have been under a reference as to title in a suit 
for specific performance (In re Burroughs, Lynn and Sexton, 5 
Ch. D. 601). 
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An Act for the further Limitation of Actions and Suits 
relating to Meal Property. [7th August, 1874.] 

# 

"Whereas it is expedient further to limit the times 
within which actions or suits may be brought for the 
recovery of land or rent, and of charges thereon : 
Be it enacted, &c. : 

1. After the commencement of this act no person No land or 
shall make an entry or distress, or bring an action or covered 
suit, to recover any land or rent, but within twelve but within 
years next after the time at which the right to make after^the 
such entry or distress, or to bring such action or suit, ^J^^ 
shall have first accrued to some person through 
whom he claims; or if such right shall not have 
accrued to any person through whom he claims, then 
within twelve years next after the time at which the 
right to make such entry or distress, or to bring such 
action or suit, shall have first accrued to the person 
making or bringing the same (a). 

(a) This section only applies when the land in question has 
been for twelve years out of the claimant's possession, in the 
legal sense of the term. Thus, during the continuance of a 
lease the possession is in the landlord, even though no rent be 
paid (Doe d. Davey v. Oxenham, 7 M. & W. 131). The land 
also must have been in the possession of someone else during 
that time ; thus, where the husband of a lessor had been in 
possession for eighteen years, and the lessor after the death of 
her husband held possession for thirteen years more, there 
being a son, she was unable to maintain an action of ejectment 
against the mortgagee of the original owner (Doe v. Bernard, 
18 L. J., Q. B. 306), although she might have defended one 
(Asher v. Whitlock, L. R., 1 Q. B. 1), and indeed she might 
maintain ejectment against any one save the lawful owner 
(Doe v. Dyeball, Mood. & M. 346). The rent spoken of in the 
above section is not the ordinary payments by a tenant to a 
landlord, but means an estate in the land. 

C. G 
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Provision 
for case of 
future 
estates.' 



Time limited 
to six years 
when person 
entitled to 
the particu- 
lar estate 
out of pos- 
session, &c. 



2. A right' to make an entry or distress, or to 
bring an action or suit, to recover any land or rent, 
snail be deemed to have first accrued, in respect of 
an estate or interest in reversion or remainder, or 
other future estate or interest, at the time at which 
the same shall have become an estate or interest in 
possession, by the determination of any estate or 
estates in respect of which such land shall have been 
held, or the profits thereof or such rent shall have 
been received (b), notwithstanding the person claiming 
such land or rent, or some person through whom he 
claims, shall at any time previously to the creation of 
the estate or estates which shall have determined, 
have been in the possession or receipt of the profits 
of such land, or in receipt of such rent : But if the 
person last entitled to any particular estate on which 
any future estate or interest was expectant shall not 
have been in the possession or receipt of the profits 
of such land, or in receipt of such rent, at the time 
when his interest determined, no such entry or distress 
shall be made, and no such action or suit shall be 
brought, by any person becoming entitled in pos- 
session to a future estate or interest, but within 
twelve years next after the time when the right to 
make an entry or distress, or to bring an action or 
suit, for the recovery of such land or rent, shall have 
first accrued to the person whose interest shall have 
so determined, or within six years next after the 
time when the estate of the person becoming entitled 
in possession shall have become vested in possession, 
whichever of those two periods shall be the longer ; 
and if the right of any such person to make such 
entry or distress, or to bring any such action or suit, 



(b) It will be observed that time does not begin to run 
against the reversioner until the estate is absolutely vested in 
possession. Therefore, if a forfeiture is incurred by the pre- 
ceding tenant for life, or in tail, and it be not taken advantage 
of, the preceding estate is not determined, and the right to 
bring the action does not accrue within the meaning of the 
statute. See 3 & 4 Will. 4, c. 27, s. 4 ; Kemp v. Westbrook, 1 
Ves. sen. 278. 
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shall have been barred under this act, no person 
afterwards claiming to be entitled to the same land 
or rent in respect of any subsequent estate or interest 
under any deed, will or settlement, executed or 
taking effect after the time when a right to make an 
entry or distress, or to bring an action or suit, for 
the recovery of such land or rent, shall have first 
accrued to the owner of the particular estate whose 
interest shall have so determined as aforesaid, shall 
make any such entry or distress, or bring any such 
action or suit, to recover such land or rent. 

3. If at the time at which the right of any person in cases of 
to make an entry or distress, or to bring an action or S£Se, 
suit, to recover any land or rent, shall have first or lunacy' 
accrued as aforesaid, such person shall have been whenthe"* 
under any of the disabilities hereinafter mentioned, «& ht of a °- 

• , -i . • . \ • p i • i • j -1 uon accrues. 

(that is to say,) infancy, coverture, ldiotcy, lunacy, or then six 
unsoundness of mind, then such person, or the person J^Ja ** 
claiming through him, may, notwithstanding the from the 
period of twelve years, or six years, (as the case may Jf^e ^ 11 
be,) hereinbefore limited shall have expired, make ability or 
an entry or distress, or bring an action or suit, to S^Sl 118 
recover such land or rent, at any time within six 
years next after the time at which the person to 
whom such right shall first have accrued shall have 
ceased to be under any such disability, or shall have 
died (whichever of those two events shall have first 
happened) (c). 

(c) In this section, and in sect. 4, absence beyond the seas is 
not accounted a disability, as was formerly the case ; the idea 
being that by reason of increased facilities of communication 
it is one no longer. It is questionable whether a step further 
in this direction might not well have been taken. By 33 & 34 
Vict. c. 97, s. 11, a married woman may maintain an action 
for any property declared by that act to be, or settled before 
marriage as, her separate estate (see Hancocks v. Lablache, 3 C. 
P. D. 197) ; and as to any other property not included in this 
very sweeping category, it is expressly enacted by the Judica- 
ture Act, 1876, O. XVI., r. 8, that she may sue by a next 
friend, or, by leave of a judge, without either husband or next 
friend. She can sue in formd pauperis {Crouch v. Waller, 4 De 

G 2 
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Thirty years 
utmost al- 
lowance for 
disabilities. 



No time to 4, The time within which any such entry may be 
for absence made, or any such action or suit may be brought as 
beyond seas, aforesaid, shall not in any case after the commence- 
ment of this act be extended or enlarged by reason of 
the absence beyond seas during all or any part of 
that time of the person having the right to make 
such entry, or to bring such action or suit, or of any 
person through whom he claims (d). 

5. No entry, distress, action or suit shall be made 
or brought by any person who at the time at which 
his right to make any entry or distress, or to bring an 
action or suit, to recover any land or rent, shall have 
first accrued, shall be under any of the disabilities 
hereinbefore mentioned, or by any person claiming 
through him, but within thirty years next after the 
time at which such right shall have first accrued, 
although the person under disability at such time 
may have remained under one or more of such 
disabilities during the whole of such thirty years, or 
although the term of six years from the time at which 
he shall have ceased to be under any such disability, 
or have died, shall not have expired (e). 

in case of g. When a tenant in tail of any land or rent shall 

underan 1 have made an assurance thereof which shall not 
assurance by operate to bar the estate or estates to take effect 

a tenant in * 

Gk & J. 43), or apply when she has obtained a protection order 
under 20 & 21 Vict. c. 86, s. 21, without a next friend. 

No disability makes any difference whatever, unless it exists 
when the right of action first accrues. 

(d) See 3 & 4 Will. 4, c. 27, s. 16, and note (<?), supra, 83. 

(e) Thirty years is the utmost time given to persons under 
disabilities within which to bring an action for the recovery of 
land, nevertheless, a forty years' title (37 & 38 Vict. c. 78, s. 1), 
may still be demanded as between vendor and purchaser. 
Although twelve years be the time allowed for the recovery of 
an estate, extended sometimes, in the case of disabilities, to 
thirty years, yet it must not be forgotten that this means 
twelve years from the time when the right to recover the estate 
first accrued, which, in the case of a remainderman, may not 
occur until long after the period of thirty years has expired. 
See 37 & 38 Vict. c. 78, s. 1, (a), and p. 29, (*»). 
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after or in defeasance of his estate tail, and any per- J^^^JjL. 
son shall by virtue of such assurance at the time of the remain- 
the execution thereof, or at any time afterwards, be Jgg ^ e y 
in possession or receipt of the profits of such land, barred at 
or in the receipt of such rent, and the same person ^yeara* 
or any other person whosoever (other than some per- after that 
son entitled to such possession or receipt in respect ^°h the 
of an estate which shall have taken effect after or in assurance, if 
defeasance of the estate tail) shall continue or be in cutedfwouid 
such possession or receipt for the period of twelve tove barred 
years next after the commencement of the time at 
which such assurance, if it had then been executed 
by such tenant in tail, or the person who would have 
been entitled to his estate tail if such assurance had 
not been executed, would, without the consent of any 
other person, have operated to bar such estate or 
estates as aforesaid, then, at the expiration of such 
period of twelve years, such assurance shall be and 
be deemed to have been effectual as against any per- 
son claiming any estate, interest, or right to take 
effect after or in defeasance of such estate tail (/). 

7. When a mortgagee shall have obtained the pos- Mortgagor 
session or receipt of the profits of any land or the Sariofis? 
receipt of any rent comprised in his mortgage, the years from 

_x l • • ru i? t.* the tune 

mortgagor, or any person claiming through him, W henthe 
shall not bring any action or suit to redeem the mort- J^^*^. 
gage but within twelve years next after the time at sion or from 
which the mortgagee obtained such possession or re- ^ten ac- 
ceipt, unless in the meantime an acknowledgment in knowiedg- 

xnent. 

(/) It should be noticed that the object of this section is not 
to bar the issue in tail, but the remaindermen (Penny v. Allen, 
7 De G-., M. & G-. 426), and to give effect to assurances, 
which, though effectual to bar the issue of the tenant in tail, 
fail to bar those entitled in remainder. Therefore, if the as- 
surances be not good against the issue in tail, either on account 
of not haying been enrolled or otherwise (Gibbons v. Snape, 1 
De Q-., J. & S. 621), the section has no application (Morgan v. 
Morgan, L. R., 10 Eq. 99). Apparently issue in tail are barred 
by the operation of sect. 1 (Earl of Abergavenny v, Brace, L. It., 
7 Ex. 145). 
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writing of the title of the mortgagor, or of his right 
to redemption, shall have been given to the mort- 
gagor or some person claiming his estate, or to the 
agent of such mortgagor or person, signed by the 
mortgagee or the person claiming through him ; and 
in such case no such action or suit shall be brought 
but within twelve years next after the time at which 
such acknowledgment, or the last of such acknow- 
ledgments, if more than one, was given ; and when 
there shall be more than one mortgagor, or more 
than one person claiming through the mortgagor or 
mortgagors, such acknowledgment, if given to any 
of such mortgagors or persons, or his or their agent, 
shall be as effectual as if the same had been given 
to all such mortgagors or persons ; but where there 
shall be more than one mortgagee, or more than one 
person claiming the estate or interest of the mort- 

fagee or mortgagees, such acknowledgment, signed 
y one or more of such mortgagees or persons, shall 
be effectual only as against the party or parties sign- 
ing as aforesaid, and the person or persons claiming 
any part of the mortgage money or land or rent by, 
from, or under him or them, and any person or per- 
sons entitled to any estate or estates, interest or in- 
terests, to take effect after or in defeasance of his or 
their estate or estates, interest or interests, and shall 
not operate to give to the mortgagor or mortgagors a 
right to redeem the mortgage as against the person 
or persons entitled to any other undivided or divided 
part of the money or land or rent ; and where such 
of the mortgagees or persons aforesaid as shall have 
given such acknowledgment shall be entitled to a 
divided part of the land or rent comprised in the 
mortgage, or some estate or interest therein, and not 
to any ascertained part of the mortgage money, the 
mortgagor or mortgagors shall be entitled to redeem 
the same divided part of the land or rent on pay- 
ment, with interest, of the part of the mortgage 
money which shall bear the same proportion to the 
whole of the mortgage money as the value of such 
divided part of the land or rent shall bear to the 
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value of the whole of the land or rent comprised in 
the mortgage (g). 

8. No action or suit or other proceeding shall be Money 
brought to recover any sum of money secured by any Jjjjjfi^a 
mortgage, judgment, or lien, or otherwise charged and legacies 
upon or payable out of any land or rent, at law or in StisMafc* 
equity, Or any legacy, but within twelve years next the end qf 
after a present right to receive the same shall have no interest 
accrued to some person capable of giving a discharge I ^ no i ed 
for or release of the same, unless in the meantime ment given 
some part of the principal money, or some interest ^J^^" 1 
thereon, shall have been paid, or some acknowledg- time. 
ment of the right thereto shall have been given in 
writing signed by the person by whom the same 

shall be payable, or his agent, to the person entitled 
thereto, or his agent ; and in such case no such ac- 
tion or suit or proceeding shall be brought but within 
twelve years after such payment or acknowledgment, 
or the last of such payments or acknowledgments, if 
more than one, was given (A). 

9. From and after the commencement of this act Act to be 
all the provisions of the act passed in the session of J e & i 4 v ^ 1 
the third and fourth years of the reign of his late 4, c. 27, of' 
Majesty King William the Fourth, chapter twenty- ta^iSa" 
seven, except those contained in the several sections are repealed, 
thereof next hereinafter mentioned, shall remain in ^xtx tolSe 
full force, and shall be construed together with this read m . 

• reference to 

act, and shall take effect as if the provisions herein- alteration 
before contained were substituted in such act for the h ? ma act * 
provisions contained in the sections thereof numbered 
two, five, sixteen, seventeen, twenty-three, twenty- 
eight, and forty respectively (which several sections, 
from and after the commencement of this act, shall 
be repealed), and as if the term of six years had 



(a) See 7 Will. 4 & 1 Vict. c. 28. 
ft) - ■ " " 



(A) Infants could not give a discharge, so the section does not 
apply to them; neither does it apply when there are prior 
charges, such as mortgages (Faulkner v. Daniel, 3 Ha. 199, 
212), because it is not certain that the legacies are to be paid. 
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7 Wfll. 4 & 
1 Vict. c. 28, 
to be read 
-with this 
act. 



Time for 
recovering 
charges and 
arrears of 
interest not 
to be en- 
larged by 
express 
trusts for 
raising 
same. 



Short title. 



Commence- 
ment of Act. 



been mentioned, instead of the term of ten years, in 
the section of the said act numbered eighteen, and 
the period of twelve years had been mentioned in 
the said section eighteen instead of the period of 
twenty years ; and the provisions of the act passed 
in the session of the seventh year of the reign of his 
late Majesty King William the Fourth, and the first 
year of the reign of her present Majesty, chapter 
twenty-eight, shall remain in full force, and be con- 
strued together with this act, as if the period of 
twelve years had been therein mentioned instead of 
the period of twenty years. 

10. After the commencement of this act no action, 
suit, or other proceeding shall be brought to recover 
any sum of money or legacy charged upon or payable 
out of any land or rent, at law or in equity, and se- 
cured by an express trust, or to recover any arrears 
of rent or of interest in respect of any sum of money 
or legacy so charged or payable and so secured, or 
any damages in respect of such arrears, except within 
the time within which the same would be recoverable 
if there were not any such trust (t). 

11. This act may be cited as the " Eeal Property 
Limitation Act, 1874." 

12. This act shall commence and come into opera- 
tion on the first day of January one thousand eight 
hundred and seventy-nine. 



(») By 3 & 4 Will. 4, c. 27, s. 25, it is provided that, in the 
case of an express trust the right to recover should not be 
deemed to have accrued until a conveyance had been made to 
a purchaser for a valuable consideration, and then only as 
against such purchaser. It was held, therefore, in the case of 
Sicks v. SaUitt, 3 De G., M. & G. 782, that sect. 42, limiting 
the arrears of interest recoverable to six years, would not 
apply, and that the plaintiff was entitled to an account and 
arrears from the time when his title first accrued ; though 
where a very long time had elapsed, equity, while enforcing 
the trust, would sometimes apply as to the interest the prin- 
ciple of the statute (Thomson v. JBastwood, 2 App. Cas. 215). 
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ABSENCE, 

beyond the seas no disability, 83. 

ABSTRACT. See title Time. 
means a perfect abstract, 25. 

AGREEMENT, 

to sell, implies with a good title, 15. 
the fee simple, 10. 
free from incumbrances, 11. 

AUCTIONEER, 

vendor bound by acts of, 16. 
cannot delegate his authority, ib, 
cannot receive the purchase money, ib. 
liability of, ib. 
must not part with deposit, 25. 



BIDDINGS, 

retraction of, 24. 
right to bid reserved, ib. 



COMPENSATION, 

clause for, when it does apply, 30. 

when it does not apply, ib. 
right to, cannot be excluded, ib. 

C. H 
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CONDITIONS, 

by whom prepared, 14. ' 

object of, 1, 2. 

how construed, 14. 

any ambiguity in favour of purchaser, 15. 

when not bond fide, ib. 

special conditions, 35. 

CONVEYANCE, 

right to separate conveyances, 44. 

COVENANT. See title Lease. 
breaches of, 44. 



DAMAGES. See titles Deposit, Fobfeitube. 

DEED. See title Title. 

suppression of, with intent to defraud, a misdemeanor, 15 

DEFECTS, 

patent, 8. 
latent, 9. 

DEPOSIT. See title Fobfettube. 
is part payment, 24. 
not required in sales by the court, 50. 
investment of, 25. 

DISABILITIES. See title Possession. 
what are, 83. 
married women, ib. 
infants, 83, 87. 



FORFEITURE, 
of deposit, 31. 
on breach of covenant in lease, 40. 
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IDENTITY, 

vendor bound to identify, 29. 

where the descriptions in the title deeds vary, ib. 

INTEREST, 25. 

LEASE. See title Fobfeitube. 

notice of, when notice of contents, 12. 
purchaser not bound to find out terms of, 13. 

LEGAL ESTATE, 28, 78. 

MARRIED WOMAN, 
actions by, 83. 

MORTGAGE. See title Legal Estate. 



OUTGOINGS, 
what are, 62. 
current rent, ib. 
rates and taxes, ib. 
repairs sometimes, ib. 

% 

PAROL EVIDENCE, 

not received on behalf of a, plaintiff, whether vendor or 
purchaser, 17. 
not even to explain an ambiguity, ib, 
when it will be received, 18. 
may be used as a defence, ib. , 

PARTICULARS, 
object of, 4. 
construction of, ib. 
by whom prepared, 5. 
must be unambiguous, ib. 
ambiguity fatal, ib. 

when not fatal, 6. 
in the absence of fraud, no redress after conveyance, 7. 

how to alter, 18. 
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PLAN, 

effect of incorrect, 10. 

POSSESSION, 

not necessarily personal occupation, 25. 

but it means it usually, ib. 
title by, 81, 84. 
must be continuous, 81. 
when time commences to run, 82. 

RECITALS, 

in deeds more than twenty years old sufficient evidence, 76. 
not recitals in recitals, ib. 

REGISTRATION, 

when required, 79. 

effect of non-registration, id. 

RESCIND, 

what necessary to constitute a right to, 28. 
where no title whatever, ib. 

SOLICITOR, 

same solicitor should not be employed, 16. 

SUMMONS, 

under 37 & 38 Vict. c. 78, s. 9. .79. 

TIME, 

made expressly the essence of the contract, 27. 

TITLE, 

forty years', may be required, 29, 75. 

when more may be, 79. 
inability to produce title deeds, 77. 

right to production, ib. 

who may require, ib. 
purchaser of part of an estate, ib. 
where several estate created by the same deed, ib. 

a remainderman, ib. 

owner of an undivided share, ib. 
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TRUSTEE, 

sales by, 

power of sale, how exercised, 19. 

when re-investment directed, ib. 

when absolute trust for, ib. 
" to sell with all convenient speed," 20. 

with consent of tenant for life, 21. 

what conditions should be used, 22, 27. 
under a power of attorney, 72. 
" a bare trustee," 78. 



VENDOR, 

should be named, 32. 

what sufficient description, ib. 

what insufficient description, ib. 



THE END. 
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Abitracta of Title. — A Handy Book of Exercises on a Series of Abstracts 
of Title to Freehold, Copyhold and Leasehold Estates and Personalty, 
with Observations and Requisitions on each Title, arranged as 
Exercises for the Use of Law Students and Articled Clerks; in- 
cluding the Real Property Limitation Act, 1874 (37 & 38 Vict. c. 57), 
the Real Property (Vendor and Purchaser) Act (37 & 38 Vict. c. 78), 
and 'Observations thereon. By W. H. Cohtns. 6*. 1878. 

" The idea of this little book is very {pod, and is well worked out. Twenty-two 
specimens of abstracts are set out, containing a variety of titles of freeholds, copyholds, 
leaseholds for years, reversionary interest in personalty, and policies of assurance. 
Fart n. contains observations, requisitions, and objections on the abstracts. The 
author does not mention whether his titles are taken from those he has met with in 
actual practice, or whether they are hypothetical ; but he has, at all events, managed 
to introduce into them most of the points and technicalities which may be said to be 
the snares and pitfalls of real property law. These exercises are, therefore, extremely 
useful to law students and articled clerks, for whom, in fact, the work is nominally in- 
tended. Perhaps the requisitions are more stringent than is usual in actual practice ; 
as exercises, however, they are not much the worse for that. The Vendor and Pur- 
chaser Act, 1874, and the Ileal Property Limitation Act. 1874, have effected, or will 
effect, such alterations in the law of real property that Mr. Comyns has found it re- 
quisite to publish this third edition of his ' Handy Book.' The other reason which he 
states for its publication must be much more gratifying to the author— viz. that all 
copies of the two former editions have been disposed of. The two above-mentioned 
acts are, of course, reprinted in this new edition ; and some few notes and observations 
on them, and on the rule in Shelley's case, have been added, as well as two more ab- 
stracts than in the first edition. The book is neatly and well printed and bound, and 
will, we should think, find as ready a sale as its predecessors."— Law Journal. 

Bills Of Bale. — The Law of Bills of Sale, with Appendix of Precedents 
and Statutes, including the Bills of Sale Act, 1878, with Notes. By 
G. E. Lyon and J. H. Redman, Esquires. Second Edition. Price 
4«. 6<*. 1878 

Biographia Juridica. — A Biographical Dictionary of the Judges of 
England from the Conquest to the present time, 1066 — 1870. By 
Edwasd Fobs, F.S.A. Thick 8vo. Published 20*.; 8*. 6d. 1870 

Campbell (Lord). — Lives of Lord Lyndhurst and Lord Brougham, Lord 

Chancellors and Keepers of the Great Seal of England. 

This forms the eighth and concluding Volume of Lord Campbell's 

Lives of the Chancellors. With a Title and Index to the entire Work. 

8vo. cloth. Published 16*. ; 7*. 6<*. 1869 



■ Misrepresentations in Campbell's Lives of Lords Lyndhurst 
and Brougham, corrected by Lord St. Leonards. 8vo. cloth. Price 
Is. 1869 
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Conditions of Sale. — The Law and Practice as to Particulars and Con- 
ditions of Sale, with "Notes and Forms, &c, &c. By Richaed Henby 
Cole, Esq., A.K.C. 3«. 6d. 1879 

The Forms of Conditions of Sale contained in this work have been 
prepared with great care and labour. They are intended principally 
for the use of country solicitors, auctioneers and others concerned, 
as intending vendors or purchasers of real property. They will 
also be found useful to the legal profession and the public generally. 

Gray's Inn. — Notes illustrative of its History and Antiquities. Com- 
piled by W. R. Douthwaitb, Librarian. 8vo. Price 5*. 

" Two of the Inns of Court have been fortunate of late in possessing careful and com- 
petent annalists : what Mr. Spilsbury has done so well for* Lincoln's Inn, Mr. Douth- 
waite here attempts for Gray's Inn. He traces the early history of the Inn, then of 
the Be Grey family and the acquisition of the property by the Society, and then he 
comes to Gray's Tun as an Inn of Court. Many other matters are treated of in 
Mr. Douthwaite's interesting little book, which does not even omit a reference to the 
rooks about which bo much anxiety was recently expressed in the public papers." — 
Solicitor? Journal, Sept. 28, 1876. 

Horse Warranty: or the Purchase and Sale of Horses, with Hints as to 
Methods, of Procedure in Cases of Dispute. By F. H. Lascelles. 
Post 8vo. Price 2s. 6d. 1877 

This is not intended for a law book, nor will it supply the place of 
business habits, or turn a careless deal or bargain into a satisfactory 
one ; but it is hoped it will show those who propose to buy or sell a 
horse some of the rules or safeguards to be adopted to avoid litiga- 
tion, if possible, or to ensure success if litigation must take place. 

Justice of the Peace. — A Handy Book for Justices of the Peace. By a 
Devonshire Justice and Babbisteb-at-Law. Price 6*. 1877 

" I beg leave to acknowledge the great assistance I have received, in m airing this 
compilation, from the treatises of Oke and Stone, and the leading articles of that most 
useful publication, the ' Justice of the Peace.' From each of these I have borrowed 
freely and often, because I submit tins handy-book to the notice of my brother justices 
more as a preface to the treatises they must consult, than in any way as a substitute for 
such carefully prepared works. Many gentlemen when first acting as justices must be 
puzzled to find out where they may learn the A B C of their work. Should what I have 
put together prove of use to any one so situated, the end aimed at will have been at- 
tained by— A Justice of the Peace for Devonshire."— iVtf/ac<f. 

Kerr's Blackstone.— Commentaries on the Laws of England of Sir 
"William Blackstone, Knt., formerly one of the Justices of the 
Court of Common Pleas. Adapted to the Present State of the Law 
by Bobebt Malcolm Kebr, LL.D., Barrister-at-Law, Judge of the 
City of London Court, and one of the Commissioners of the Central 
Criminal Court. Fourth Edition. In 4 vols, demy 8vo., published 
at 3/. (A few copies can be had at 25s.) 1876 

Landlord and Tenant. — A Concise View of the Law of Landlord and 
Tenant, including the Practice in Ejectment. Second Edition. By 
Joseph Hawoeth Redman, of the Middle Temple, Esq., Barrister- 
at-Law; Author of " A Concise Treatise on the Law of Arbitrations 
and Awards," and "A Treatise on the Law of Railway Companies 
as Carriers," and G-eorge Edward Lyon, of the Middle Temple, 
Esq., Barrister-at-Law; Author of "A Hand-book of the Law of 
Bills of Sale." Price 10*. 6U 1879 

"In our review of the first edition, which appeared in June, 1876, we noticed this 
book in favourable terms. We are now glad to perceive that our commendations were 
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not ffl founded; for we find that the first edition was exhausted within two yean of 
its publication, and the work has been for some time oat of print sufficient proofs 
that it has been appreciated by the profession and the public 

" In this second edition no alteration has been made in form or arrangement. The 
work has only been altered by oorreettons and additions, which have, however, added 
some thirty-nine pages to its sue. The only statute of importance since 1876 which 
touches the law of landlord and tenant is the Settled Estates Act, 1877, and this has 
receiTed due notice by Messrs. Redman and Lyon. All the decided cases affecting such 
law have been properly referred to and commented on. We may mention, in particular, 
Wilson v. Finek HaUon, 46 Iaw J. Rep., Ezoh. 489, as to the implied condition in letting 
furnished houses that they are fit for occupation ; and SatoUn* v. Biggs, 47 Law J. Rep., 
C P. 487, by which it was decided that a covenant by the tenant to pay rates and im- 
positions charged on the premises did not throw on him the expense of drainage 
works ordered to be done by the local authorities under the Public Health Act, 1876. 

** We have particularised these two oases as they are specimens of ' such questions as 
to the law governing the relationship of landlord and tenant as every lawyer in practice 
is required to advise upon almost daily.' To enable him to advise rightly is the avowed 
i. Redman and Lyon's book. We have no doubt this second edition 



object of Messrs. „ 

will meet with the same success as the first."— Law Journal, June 98. 1879. 

44 Messrs. Redman and Lyon have published a second edition of their little work on 
landlord and Tenant, Including ejectment. For all practical purposes this volume is 
sufficient; and we are by no means sure that it is not a decided merit that it does not 
contain the tiresome disquisitions of the larger treatises. The authors furnish a com- 
pendious statement of the practice affecting the landlord's remedies in County Courts, 
and before justices of the peace, and care seems to have been exercised to attain 
accuracy." — Law Times, July 5th, 1879. 

" This is a hand-book designed for quick reference, and as such must be useful 
to British lawyers, and may not be amiss to American lawyers. A book constructed 
on this plan, with reference to American decisions, would be very useful to us. The 
principles are stated in the most concise manner, and there is nothing whatever of 
the character of a treatise about the work. The references are in the text, and the 
text has marginal catch-words. The volume has a table of contents, an index of oases 
and a general index of more than one hundred pages. The work is one of that class 
peculiar to our own time, which we should denominate ( tool books,' and which the 
lawyer needs on a stand within reach of his hand. On this particular subject it would 
be folly to undertake a treatise after Taylor's, one of the best dozen law books ever 
written, but something like this volume, in plan and dimensions, would be welcome as 
a pony or hack for our market."— The Albany Law Journal, 6th July, 1879. 

Leases.— Precedents of Leases, with Practical Notes. Second Edition. 
By John Andbvws, B.A. Price 7«. 6rf» 1878 

" In the second edition of this neat little volume many additions have been made. 
Notices to quit, and other notices under the Agricultural Holdings Act, the Act itself, 
and the Settled Estates Act, 1877, have of oonrse been incorporated. But the revision 
of the precedents and of the notes, and the extension of the latter, are really the 
elements of value. The precedents, on the whole, are well adapted, and the notes 
concise and pertinent, and the volume will be found of considerable utility to solici- 
tors." — The Law Journal. 

"A precedent is much more useful to the conveyancer than what is known as a form. 
The form is prepared in advance to cover all oases within a certain class, while the 
precedent only undertakes to show how certain cases actually existing were met. Both 
are designed as guides, but to one the ground is unknown, while to the other it is to a 
certain extent familiar. We are glad, therefore, to welcome books which profess to 
aid the draftsman by furnishing him with the best examples of what has been done, 
and we esteem the volume before us as a book of that kind. It covers only a single 
subject, but one of growing importance in these days, when so large a proportion of 
the people either live or do business on leased premises. The work will be found 
chiefly useful in England, but it contains many hints that will be advantageous to 
American conveyancers. The precedents it gives are taken from those in constant use. 
They have all been carefully revised, and many of them have been settled by counsel. 
The various clauses and provisions are illustrated by notes referring to reported deci- 
sions, which embraoe the leading points usually met in practice. The satisfaction which 
the work has given is indicated by the fact that a second edition has been called for— 
a somewhat unusual thing in books of this kind."— The Albany Law Journal. 
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Lincoln's Inn. — Its Ancient and Modern Buildings, -with an Account of 
the Library. By Wm. Holdbn Spjlsbuby, Librarian. Fcap. 8vo. 
Second Edition. Price 3*. 6d. 
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Mr. Spflsbnr^B book, of which the second edition is before tie, is a meritorious 
work. The descriptions both of the ancient and modern buildings are very graphic, 
and without the help of illustrations— there is only one in the book — enable the reader 
to form a vivid conception of the magnificent pile that for architectural effect vies with 
any building in the metropolis. The Introduction will be appreciated by lay readers 
because it gives a succinct account of our legal history, and so leads up to the Inns of 
Court, of which Lincoln's Jim claims to be the oldest. As might have been expected, 
the part of the work devoted to the library is most elaborate, and the account of the 
rare books testifies to the learning and industry of the author. So excellent, indeed, is 
this chapter, that it will give the work a place in the library of every book collector. 
We recommend Mr. Spilsbury's book for its general utility and interest: but we 
especially recommend it to students, and to all who use the Lincoln's Inn Library."— 
Law Journal. 

Magistrates. — Summary and Tutelary Jurisdiction of Magistrates under 
11 & 12 Vict. c. 43, and Appeal from the Decisions of Justices. 
By Habet Stanley Giffabd, of the Inner Temple, Barrister-at- 
Law. Price 7*. 6d. 1878 

"It begins with an introduction of twenty-seven pages, pointing out various dis- 
tinctions between Jervis's Act and certain 'Summary Jurisdiction Bills' of 1871 and 
1877, which failed to pass. Then we have the text of the Act 11 & 12 Vict. c. 43, fully, 
and, as far as we can see. correctly and carefully, annotated. Then we have more than 
one hundred pages of Appendices on Arrest, Appeal, and * Tutelary and Alternative 
Jurisdiction.' This latter appendix deals chiefly with the jurisdiction of justices under 
the Juvenile Offenders Act. the various Whipping Acts, and the Education Acts. The 
three essays show care, and cite, as far as we can see, all necessary authorities."— Law 
Journal. 

" In the Introduction to this work we find a fairly exhaustive record of the attempts 
made since 1866 in parliament to procure uniformity of practice in regard to the amend- 
ment of the law relating to the summary jurisdiction of magistrates ; in fact, the Intro- 
duction forms no unimportant part of this useful and inexpensive book, showing as it 
does the character and aim of the several bills which, though introduced into parlia- 
ment, have not yet become law, and indicating as it does the directions which any 
legislation will take which is intended to remedy acknowledged evils in the present 
system under which justice is administered in courts of petty sessions. 11 & 12 Vict. 
c. 43 (' An Act to facilitate the performance of the duties of Justices of the Peace out 
of Session, within England and Wales, with respect to summary convictions and 
orders') follows, and the foot-notes to the act are very full, ample use having been 
made of the best authorities on criminal law and practice. The appendix is a valuable 
part of the book, dealing as it does with ' arrests,' ' appeals,' ' tutelary and alternative 
jurisdiction.' The appendix also furnishes useful forms required in magistrates' 
courts. On the whole we need not hesitate to recommend it to those magistrates' 
clerks and solicitors practising in criminal courts, who desire to add to their law libraries 
a handy book dealing with summary convictions."— Law Timet. 

Master and Servant. — Practical Compendium of the Law of Master and 
Servant in general, and especially of Employers and Workmen, under 
the Acts of 1876. With Suggestions for its Improvement. An Ap- 
pendix of Forms, Analytical Table of Contents, Alphabetical Index, 
including References to the principal Labour, Mine, Factory, and 
Workshop Acts. By Chaeles Petebsdobff, Serjeant-at-Law ; 
County Court Judge ; Author of the " Abridgment of the Common 
Law," &c. Price 6*. 1876 

" This work furnishes a summary of the general law applicable to the wage and 
salaried classes, including every grade, and explaining the particular law especially 
applicable to each. It will be found very useful to the profession and magistrates." — 
Capital and Labour^ vol. iii. p. 209. 

" The work will be found complete in every way, and will save lawyers much time 
and trouble."— Standard, March 4, 1876. See also Law Journal, vol. ii. p. 198, &c, &c. 
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Married Women's Property. — History of the Law of England as to the 
Effects of Marriage on Property, and on the fife's Legal Capacity. 
By Coubtnxy Stanhope Kenny, LL.M., of Lincoln's Inn, Fellow 
and Law Lecturer of Downing College, Cambridge. Price 6*. 1879 

"Asa specimen of historical research, legal learning, and scholarlike style, it is 
creditable not only to its author, but to the university also. Only those who have a 
knowledge of the subject can be aware how arduous it is to trace from the various 
sources the growth of our present legal provisions and enactments in respect of the 
property of married women ; how irksome to investigate the original authorities ; how 
perplexing to select from them, and to weigh the force and meaning of each passage ; 
and how difficult to write historically, and, at the same time, to avoid antiquarianism. 
Those who are experienced will at once recognise the high merits of Mr. Kenny's essay. 
It must not be thought, however, that it is intelligible only to those who have a know- 
ledge of law ; on the contrary, it is as free as a work of its nature can be from, legal 
technicalities, and is adapted for the reading of any well-educated layman. To 
students of history or political science it will be invaluable, and by ladies, upholders of 
women's rights, it should be thoroughly studied. The bias of the author throughout 
is so strongly in favour of the • weaker sex,' that the essay may be safely recommended 
to lady students. The treatise on ' dower* is particularly well compiled, and the in- 
genuity of the conveyancer in freeing the estates of husbands from it form most 
interesting topics. The terseness of Mr. Kenny's style renders his writing attractive 
and amusing. 

We need not extend this notice further than to recommend Mr. Kenny's volume to 
lawyers, laymen, and ladies as an interesting as well as highly instructive work." — 
Law Journal, April, 1879. 

Mortgages.— Precedents of Mortgages, with Practical Notes. By John 
Ajndbews, B.A. 7*. 6£ 1879 

" Mr. Andrews is favourably known as the compiler of a volume of Precedents of 
Leases. This companion volume is marked by the same care and intelligence as we 
observed in the previous work, the notes being in the largest sense practical, and written 
in a style which makes thoroughly intelligible to the mind of a tyro the precedents to ' 
which they are appended. In the work of the conveyancer reliable precedents are an 
absolute necessity, and Mr. Andrews gives only such as have been settled by counsel, 
or have been tested by actual use. They comprise Precedents of Memorandums of 
Equitable Deposits and Agreements, of Mortgages, Miscellaneous Precedents and 
Forms, Forms of Notices. Stamps are dealt with separately, and a part is devoted to 
the Trustee Act, 1860 ; Locke King's, 1864 ; Amendment Act, 1867 ; Further Amend- 
ment Act, 1877 (23 & 24 Vict. o. 149), an Act to give trustees, mortgagees, and others 
certain powers now commonly inserted in settlements, mortgages and wills ; and the 
Bills of Sale Act, 1878."— Law Times, June 9, 1879. 

Primogeniture. — Two Essays on the Law of Primogeniture. By 
C. S. Kenny and P. M. Laubenob. 8vo. cloth. 7*. 6d. 1878 

" Valuable as examples of calm and soholarlike discussion of a great question which 
cannot be divested ox a political aspect ; and yet more valuable as examples of the 
combination of jural and historical with eoonomio inquiry, and of the nature of the 
field of research lying before economists who have the courage to depart from the worn 
and narrow a priori road. . . . Mr. Kenny's learning, novelty of treatment, force and 
terseness of style. Both essays deserve strong recommendation to students of legal 
history and political science." — Athenaeum. 

" Very learned and interesting. . . . Well deserve the attention of students of both 
legal history and politics."— Academy. 

" So replete with learned information on the subject, that they must henceforth form 
a necessary hand-book to all persons who deal with the topic" — Westminster Review. 



— — The Law and Custom of Primogeniture. By P. M. Laurence 
Being the Essay which, jointly with Mr. Kenny's, obtained the York 
Prize of the University of Cambridge. 8vo. 5«. 1878 
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Shipping. — Digest of the Law of Shipping and Marine Insurance, with 
Illustrations. B^H.Newson, LL.B., of the Middle Temple, Bar- 
rister-at-Law (Middle Temple International Law Scholar, Hilary 
Term, 1877). Price 5#. 1879 

Tabulae Cnrialea; or, Tables of the Superior Courts of Westminster, 
Hall, showing the Judges who sat in them from 1066 to 1864 ; with 
the Attorney and Solicitor-Generals of each reign. To which is 
prefixed an Alphabetical List of all the Judges during the same 
period. 8vo. Published 10*. 6d. ; 5«. 1865 

Wright's Court-Hand Bestored.— The Student's Assistant in Reading 
Old Deeds, Charters, Records, &c. Neatly engraved on Twenty- 
three Copper Plates, describing the Old Law Hands, with their 
Contractions and Abbreviations. With an Appendix containing the 
Ancient Names of Places in Great Britain and Ireland ; an Alpha- 
betical Table of Ancient Surnames ; and a Glossography of Latin Words 
found in the Works of the most Eminent Lawyers and other Ancient 
Writings, but not in any Modern Dictionaries. A Work not only 
useful to remind the Learned, but absolutely necessary for Young 
Students, and others, who have occasion to consult Old Charters, 
Deeds, or Records. By Andrew Weight, of the Inner Temple. 
The Ninth Edition, corrected and enlarged, with Seven New Plates, 
by Chables Trice Maetin, B.A., F.S.A., of Her Majesty's Public 
Record Office. Price 1/. 1*. 1879 

" No one can fail to admire the exquisite style in which the present edition of this 
work has been prepared. Seven plates, executed by the photo-lithographio process, 
have been added as examples of the ordinary handwritings which the student of 
records will be likely to meet with in his researches. The first plate oontains a fac- 
simile of a Saxon charter, of Domesday-book, and of the two oldest Pipe Bolls of the 
Exchequer. The four following plates exhibit specimens of court records from the 
end of the twelfth century to the beginning of the seventeenth, and on the other two 
plates are extracts from a Court Boll and accounts of various kinds and dates. For 
our part we can heartily commend the book, and deem it worthy of all praise. It will 
be highly appreciated by all students of records and legal antiquaries, and we sincerely 
hope that its great merits will be fully recognized."— Law Journal, April 19, 1879. 

" The scope of this work is thoroughly set forth in the title, and probably its merits 
are not there overstated. We can conceive that some such work would be indispensable 
to an English conveyancer. Of course it can prove of little, if any, practical use in this 
country ; but it is a curious and beautiful volume, and should find a place in all public 
libraries, as it doubtless also will in some private collections. It exhibits examples of 
the beautiful handwriting in the reigns of the early kings, from the Conqueror down 
to James I., and a few of the Saxons. It is said in the prefaoe that the court hand has 
degenerated from age to age, so that the records in Elizabeth's reign are more diificult 
to read than those of five hundred years earlier. We can easily believe this. The 
earlier handwriting is most beautiful, and if one only knows how to read it, is very 
legible ; but to understand its abbreviations one needs this volume."— Albany Law 
Journal. 
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Just published, post 8w., price 7s. 6d. cloth, 

AN 

OUTLINE OF CONTRACT, 

DESIGNED AS 

& cdftrst S&aii for jHutanfau 
By JOSEPH A. SHEARWOOD, B.A., 

of Lincoln's inn, esq., babbibtbb-at-law, 

^ttMor 0/ " CbfunM Abridgment of Heal Property," " Student's Guide 
to the Bar and Final Examinations" $c. 

LAW EXAMINATIONS— CLASSES AND LECTURES. 



LAW STUDENTS' AND PRACTITIONEKS' 

Common Place Book of Law and Equity. 

With Outline of Prin cipl es, Analysis and Summary of each Title, and 
Reference to the Text Writers, Abridgments, Digests, Statutes, Rules of 
Courts, and Principal Recent Decisions, with Blank Spaces for noting up 
Results of Study and Practice, New Cases, Statutes, Points, Substance of 
Lectures, and Notes to Qualify for Examination. 

By CHARLES PETERSDORFF, 

B1BJBANT-AT-LAW, OKI OF TBS JUDGES OF THE COUNTY COUBTS. 

Hew and Cheap Edition, in 8vo., 0s. ; in Medium 4to, 7s. 6d. 

SECOND EDITION. 



A Complete Quide to Self- Preparation in Stephen's Commentaries. 

The First Part of this Book, relating to Vol. I. of the Commentaries, 
will be ready early in August. It will contain : — A Course of Reading 
to be followed week by week, with an Epitome of each Chapter, and 
an explanation of the most difficult parts. A Translation and Explanation 
of Latin maxims and sentences. A List of the leading Statutes, with 
Notes. Useful Hints connected with the Intermediate Examination. 
An Appendix containing Test Papers of Questions, with which Students 
can test themselves from time to time, and so ascertain the progress they 
are making in their work. 

By ALBERT GIBSON, 

flOLICITOB, 

Honors, Easter Term, 1874. Author of " Intermediate Law Examination Made E asy ** " 
and Supplement, " Preliminary Law Examination Made Easy?' " Latin and French Grammar 
Made Easy;* and Editor of Gibson's "Preliminary," "Intermediate," "Final," Ac. <*c. 






8 Reeves & Turner, 100, Chancery Lane. 



Sato ^wmXifsm. 

Gibson's Final Law Examination. — Published immediately after each 
Final Examination. Contents :— I. Epitome of Statutes, with Notes. 
II. Recent Statutes, and Cases, and other Matters of Importance to 
Articled Clerks. XII. Answers to Correspondents, &c. IV. Answers 
in full, with Explanatory Notes to Final Questions. Price 6d. 

Gibson's Intermediate Law Examination. — Published immediately after 
each Intermediate Examination. Contents: — I. Answers to the 
Examination Questions. II. Useful Suggestions for Articled Clerks. 
Price 6d. 

Gibson's Preliminary Law Examination. — Published immediately after 
each Preliminary Examination. Contents: — I. Answers to the 
Examination Questions. II. Useful Hints for Articled Clerks. 
Price 6rf. 

Gibson's Intermediate Law Examination made Easy. — Complete Guide 
to Self -preparation in Williams' Real Property, Haynes' Outlines of 
Equity ^and Chitty's Contracts. Contents:— I. A Course of Reading 
to be followed by Students week by week during the Six Months 
immediately preceding their Intermediate Examination. II. An 
Explanation of all the most difficult Passages.' III. A List of the 
necessary Statutes to be remembered, with short Explanatory Notes. 

IV. A Translation and Explanation of the Leading Latin Maxims. 

V. Useful Hints for the Examination. VI. An Appendix, contain- 
ing Papers of Questions, by means of which Students can from time 
to time test themselves, and so ascertain the progress they are making 
in their studies. Price 2*. 6d. 

Second Edition. — Bee p. 7. 

Gibson's Supplement to Intermediate Law Examination made Easy. — 
Being a similar Guide as the last, to Smith's Contracts and Williams' 
Law of Personal Property. Price 1*. 6d. 

Gibson's Preliminary Law Examination made Easy. — Complete Guide to 
Self -preparation. Contents: — I. What Books to Read. II. Ar- 
rangement of Hours. III. Useful Hints. IV. Appendix, contain- 
ing Test Papers, with the Answers on all the Subjects. Price 6d. 

Gibson's Latin Grammar made Easy, and French Grammar made Easy. 
— Being Graduated Epitomes of Latin and French respectively, 
prepared specially for the assistance of Candidates for the Pre- 
liminary Examinations. Price Is. each. 



PBIVTBD BT C. r. BOWORTH, BREAM* 8 BUILDINGS, CHANCERY LANS, B.C. 
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